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UNITED STATES OF AMERICA
POSTAL REGULATORY COMMISSION
WASHINGTON, DC 20268-0001

Before Commissioners: Robert G. Taub, Acting Chairman;
Tony Hammond, Vice Chairman;
Mark Acton;
Ruth Y. Goldway; and
Nanci E. Langley

Annual Compliance Report, 2014 Docket No. ACR2014

REPLY OF FEDERAL EXPRESS CORPORATION

Federal Express Corporation (FedEx) respectfully files this reply relating to the FY 2014

Annual Compliance Report (December 29, 2014) (the Report) of the U.S. Postal Service (USPS).

Some of the comments offered today echo those that FedEx raised in the Competitive
Products Price Change docket, CP2014-55, in which USPS requested (and received) permission
to dramatically cut prices for certain competitive products, notably Priority Mail Parcels. We
would suggest that those individuals who were not active Commissioners at that time read that
filing, attached hereto as an exhibit. It deals with some of the same issues we believe are raised
in this docket, such as the Commission’s obligation to maintain a level playing field in the
competitive products arena through vigorous enforcement of the costing rules set forth in the

law.
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Institutional costs: While the Public Representative notes that the appropriate share of

institutional costs (5.5%, as determined by the Commission) was met and in fact exceeded, there
is no guarantee that this level of cost allocation will continue. In fact, if price decreases such as |
those covered in CP2014-55 continue for heavily utilized e-commerce services, a growing
segment of competitive products, such “extra” coverage may not be maintained. However,
maintaining this higher Jevel would be more “appropriate” in that the $4.3 billion allocated in
FY 2014 gets somewhét closer to the proportional share of total attributable costs generated by
competitive products although still falling well short (12.6% of institutional costs vs. 28.0% of
attributable costs in FY2014). The fast changes in the marketplace makes it even more critical
for the Commission to re-examine the 5.5% level, as suggested by United Parcel Service (UPS)

in its filing in this docket (at 2-3 and 11} and by FedEx in CP2014-55 (at 6).

Additionally, FedEx supports the comments of UPS iﬁ its initial filing (at 5 et seq.) that
cost attribution processes should be re-examined. It is clear that USPS capital expenditures will
become more focused on competitive products, notably parcel services. This 1s certainly
reinforced by the announcement this week that USPS intends to make major investments, all of
which appear to be aimed at supporting and expanding competitive products, not market
dominant services:

“[Postmaster General Megan| Brennan said that along with a ‘fong over-due’

replacement programme for the USPS vehicle fleet over the next few years, the Postal

Service is investing in new package sorting technology to maintain its pursuit of growth
in the shipping field.

“The Postal Service will look to technology to help it expand in innovative new areas
with new pilot services planned, she added, such as the recent grocery delivery pilot and
through customised delivery services, expanded same-day services and Sunday delivery.
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*’(siven that the Postal Service is primarily a delivery business, that is where we see the
main growth opportunity,”” she told reporters on Friday.”' (Emphasis added.)

Given the dramatic shifts taking place in the balance of competitive and market dominant
products, it4s clear that a key part of that future is parcels delivery. We are of the view, and
agree with others which have commented on this in this docket and elsewhere, that a review of

cost attribution procedures is long overdue.

Disclosure standard. One of the concerns raised in this docket is one of transparency -

see, e.g., the comments of the Taxpayer Protection Alliance, Citizens Against Government
Waste, and UPS . FedEx would ask the Commission to make clear that the standard for
disclosure in this and other regulatory proceedings should be 39 U.S.C. §504(g), rather than
§410(c)(2). USPS takes the position that the standard for disclosure generally is established by
410(c)(2) (information of a commercial nature, including trade secrets, whether or not obtained
from a person outside the Postal Service, which under good business practice would not be

publicly disclosed):*

“Section 3652(£)(1) contemplates the use of a nonpublic annex for documents or other
materials that the Postal Service considers exempt from public disclosure, pursuant to 39
U.S.C. §410(c) and 5 U.S.C. § 552(b). In particular, section 410(c)}2) exempts from
mandatory disclosure ‘information of a commercial nature...which under good business
practice would not be publicly disclosed.” Accordingly, such information is contained in this
Report’s nonpublic annex.”

! Post and Parcel, “USPS still looking for Congressional refosmms as losses moung up,” February 5,2015

% Report, at 50.
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Some 36 of the 80 library references filed by USPS (as of February 4th) are confidential and all
the library referénees specifically related to international mail are confidential, so this is an
important issue affecting transparency in this proceeding. However, §410 (c)(2) only establishes
the stanciard which allows USPS to request confidential treatment of documents submitted the
Commission. It is the Commission, not USPS, that decides what information should be

disclosed to the public in its proceeding. Subsection 504(g) states clearly:

“(3)(A) Paragraph (2) [i.e., 410(c)(2)] shall not prohibit the Commission from publicly
disclosing relevant information in furtherance of its duties under this title, provided that

the Commission has adopted regulations under section 553 of title 5, that establish a
procedure for according appropriate confidentiality to information identified by the Postal
Service under paragraph (1). In determining the appropriate degree of confidentiality to
be accorded information identified by the Postal Service under paragraph (1), the
Commission shall balance the nature and extent of the likely commercial injury to the
Postal Service against the public interest in maintaining the financial {ransparency of a
government establishment competing in commereial markets.”[Emphasis added]

Disclosure of data under seal -~ which is expensive to obtain, of limited duration (since it must be
destroyed), and restricted in use -- is no substitute for public disclosure. The rules of the
Commission should make clear that appropriate standard is §504(g), not §410(c), and amend its
rules for ACR filings to allow informed public comment on the issues presented while balancing

the “likely commercial injury to the Postal Service.”

In keeping with such standard, FedEx would ask that the Commission require USPS to prepare a
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public ICRA (International Cost and Revenue Analysis) that parallels the domestic version. The
Commission -- not USPS -- should determine what information may be redacted in light of the
balancing test of §504(g). ITndeed, in the 2012 ACR proceeding, at least a portion of the ICRA
was included in PRC Library Reference 1 with no perceptible commercial injury to usps.?
Without such data, it is hard to evaluate international pricing (see below, on the question of
international services cost coverage). Disclosure of the ICRA data is needed to enable informed

public comment about the treatment of international costs and revenues.

International products. The Public Representative noted a failure to cover costs with regard to a

negotiated international agreement for inbound delivery at non-UPU rates with certain European
countries.” This would seem to be an easy one for USPS to fix, vet in dealing with fellow post
offices, USPS has failed the most basic test. This is a repeat problem, noted in the pést by the
Public Representative but still not adequately remedied, and it deals with some of the largest

markets for inbound international parcels. FedEx shares the Public Representative’s concern:

“The Public Representative reemphasizes its concern that domestic mailers are continuing,
now for a fourth year in FY 2015, [to] subsidize a product that is competing with private
industry and advises the Commission to direct the Postal Service to push forward more
aggressively with regards to the Inbound Air Parcel Post (at non-UPU rates) product.”
(Emphasis added).

* See PRC LR1, 12 Public ICRA_LR1.xls (“FY2012 Intl SpecServ OB&IB™). It appears that this file has been
removed from the Commission’s website since the 2012 ACR proceeding was completed.

* mbound Air Parcel Post (at non-UPU rates) cohsists of financial results for inbound air parcels for Royal Mail and
collectively for several European postal operators that are parties to the Agreement for the Delivery of Day Certain
Cross-Border Parcels (EPG Agreement).

* Public Representative Comments, Docket ACR 2014, February 2, 2015, at 52.
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FedEx would ask that the Commission look carefully at this NSA along with the underlying
UPU rates going forward. This NSA clearly deals with the important and growing cross border ¢-
commerce market, where global postal operators are competing head-to-head with private
companies like FedEx for parcels into the U.S. marketplace. However, we are unable to evaluate
the legal and policies raised in such cases, since even the most basic information on international

services is not disclosed by the Commission .

Respectfully submitted,

FEDEERAL EXPRESS CORPORATION

Nancy i%gallcs
Managi irector

Regulatory Affairs

February 13, 2015
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UNITED STATES OF AMERICA
POSTAL REGULATORY COMMISSION
WASHINGTON, DC 20268-0001

Before Commissioners: Ruth Y. Goldway, Chairman;
Mark Acton, Vice Chairman; and
Robert G, Taub

Competitive Products Price Changes
Rates of General Applicability Docket No. CP2014-55

COMMENTS OF FEDERAL EXPRESS CORPORATION

Federal Express Corporation (“FedEx”) respectfully files these comments in response to
proposals by the U.S. Postal Service (“USPS”), filed on July 1, 2014, to sharply reduce Priority

Mail rates for middle-weight packages and increase prices for low-weight retail packages,

The proposed price adjustments represent a major thrust by USPS into the fiercely competitive
market for e-commerce distribution services, an understandable commercial tactic, At the same
time, it appears clear that the small retail mailer — really, John Q. Public — will bear a relatively
greater share of the institutional costs of competitive products and, in the most commonly used
weight steps, face absolute price increases. Indeed, these large discounts which are for this
commercially-driven pivot may even result in higher prices for market-dominant mailers, the so
called “captive mailers,” due to imperfect cost allocation and attribution. While we are unable to

_ offer a detailed analysis given the lack of data transparency (to all except the Commission),
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FedEx has concluded that we must register our-concerns relating to the competitive issues raised

by this proposal.

At the outset, it should be emphasized that these proposed price changes do not reflect a minor
cost-related adjustment in the postage that Grandma will have to pay to send a sweater to young
Johnny. What USPS is proposing is an aggressive push to gain market share in the fast-growing
business of e-commerce distribution services. To this end, USPS is proposing reductions of 30
to 55 percent in prices for commercial shippers in the weight categories most used by e-
commerce. Price reductions of such magnitude will substantially affect competing service

providers and the market as a whole.

Since the beginning of postal reform efforts by Congress in the mid-1990s, FedEx has supported
allowing USPS to become a more efficient, more flexible, more commercial participant in the
national delivery services sector. That support, however, is conditioned on a regulatory system
that ensures that USPS does not derive an unfair advantage from legal or governmental
privileges when it competes with private sector companies. The Postal Enhancement and
Accountability Act of 2006 (“PAEA”) embraced a balance between commercial flexibility and
fair competition. As the House Postal Subcommittee declared:

Under the legislation, the Postal Service will compete on a level playing field,

under many of the same terms and conditions as faced by its private sector

competitors, albeit with stronger controls, oversight, and limitations in

recognition of its governmental status."

Similarly, the Senate Governmental Affairs Committee declared forcefully:

The Committee strongly believes that the Postal Service should operate more like
a private business buf, when competing head fo head with a private business, we

! House Comm. Rept 109-66 (Apr. 28, 2005), at 44 (emphasis added),
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believe just as strongly that the advantages the Postal Service has as a

government entity should be blunted?
The continuing evolution of the market since 2006 has heightened the need for the Commission
to ensure this balance. While the volume of letters has continued to fall, e-commerce has
expanded the demand for package services. The center of gravity of USPS is inexorably shifting
from letters to packages and accordingly from market dominant products to competitive
products. At the same time, express companies are being pressed by their customers to develop
more economical distribution services suited to the needs of e-commerce. E-commerce is
sharpening the competition between USPS and private carriers while at the same time
encouraging cooperation whenever feasible. In this environment, development of an efficient
national e-commerce sector depends increasingly on the success of the Commission in ensuring
that prices for USPS’s package services correctly reflect costs, so that the “playing field” for e-

commerce distribution services remains as a level as possible.

The time has come to reinforce, indeed to rethink, the Commission’s role in protecting fair
competition in package distribution services. In the instant proceedings, the Commission has
allowed commenters only 14 days for preparation of comments on the lawfulness of the
proposed prices. Such a time frame precludes considered analysis. More fundamentally, the
Commission has withheld from public scrutiny the cost and revenue data needed to make a
reasoned evaluation. In short, while giving an appearance of openness, the Commission’s
procedures for reviewing price decreases for competitive products effectively shut the door to

meaningful comment by affected parties.

* Senate Comm. Rept. 108-318 (Aug, 25, 2004), at 27-28 (emphasis added),
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Nonetheless, one can draw certain conclusions from the dramatic price decreases in certain
critical weight categories. While the USPS proposal notes that overall price decreases are 2.3%,
a pound-by-pound breakdown shows that commercial mailers of e-commerce packages
(especially large mailers) are getting dramatic price decreases that would be unheard of in the
private sector. (See charts attached as Exhibit 1.) One-time price cuts of és much as 55% raise
serious questions that the mailers in the mid-weight categories are getting subsidized by someone
— what FedEx cannot tell the Commission for sure. is, by whom. Largely left behind in this price-
cutting frenzy is the ordinary retail customer who brings his package to the local counter (the
only plausible beneficiary, if there is any, of a “universal service obligation” in regard to

competitive package services). This is a commercially-driven pricing change.

Yet a continuing legal tilt in the playing field for e-commerce distribution services is apparent
from a consideration of the wider regulatory framework, whose fairness and transparency also

falls largely within the oversight responsibility of the Commission,

1. Packages delivered by USPS benefit from an exclusive right of access to mailboxes and
clusterboxes, a postal operator privilege that does not exist anywhere else in the world.
This statutory privilege is reinforced by excessive and apparently wlira vires provisions in
the Domestic Mail Manual.> A move by USPS to enlarge the boxes (which are
mandatory for anyone that wants to receive mail) to better accommodate packages —and

to market such boxes as a “security upgrade” — highlights the disadvantage imposed upon

? See Postal Regulatory Commission, Study on Universal Postal Service and the Postal Monopoly (2008), Appendix
B, James I. Campbell Jr., “Postal Monopoly Laws: History and Development of the Monopoly on the Carriage of
Mail and the Monopoly on Access to Mailboxes” {2008), at 242-48,
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private compaﬁies by the mailbox monopoly. Couple this with our inability® to deliver
shipments marked for P.O. boxes, and it is clear that the tight statutory grip that USPS
exerts over the letter mail market is substantially applicable to e-commerce parcels as
well, with the burden of providing for the final collection borne by the addressee, not the
delivery company (that is, USPS), as is the case for deliveries by private carriers.

2. The costs of package delivery are borne, in part, by economies of scope sustained by
postal monopoly regulations which are wholly ultra vires after the reforms of the PAEA.
While other nations are getting rid of their monopolies,® our supposedly free-market
economy continues to tolerate this legal anachronism even though, with the volume of
letter mail declining, the economic benefits of that monopoly are increasingly passed on
to the parcels market, where USPS is not supposed to have a statutory advantage.

3. Cost attribution that allocate shared assets and improvemenfs to institutional costs, when
such assets are clearly intended to benefit the growing parcels market, should be
reevaluated. The Postmaster General has made it clear that, going forward, major
investments will be aimed at improving the ability of the Postal Service to compete in the
parcels markets. A bottom-up pricing review, such as that urged by a report to the Office
of Inspector General, could “assign and allocate all or most costs, while recognizing that

(113

different allocation assumptions are used for different purposes. | It would enable ““one

*USPS, Domestic Mail Manual (May 5, 2014) § 4.3.2 (“Only mail and official USPS notices may be placed into a
PO box™).

> See generally FedEx, “Federal Express Corporation Comment on the Scope of the Postal Monopoly,” Postal
Regulatory Commission Docket MC2013-57 (round trip mailer).

® The postal monopoly has been repealed almost all industrialized countries including the 28 member states of the
European Union and New Zealand. Norway will soon follow suit.

7 hitp:/fwww.uspsoig.gov/sites/default/files/document-library-files/20 1 4/rarc-wp-14-003 pdf
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system of truth’ for systematically identifying and allocating costs to activities, products,
and customers.”

4. Most importantly, the Commission’s rules on allocating an “appropriate share” of
institutional costs have failed to keep pace with the rising share of revenues contributed
by competitive products.® The volume of parcels has increased on an absolute basis,
plus, with the Commission’s approval, USPS has shifted many of the market-dominant
products to the competitive products side of regulation. Yet still the 5.5% share of
institutional costs borne by competitive products has not been altered since 2007. We
would ask that the Commission consider an interim review of this fixed share, preferably

with an automatic adjustment procedure.

These separate but related regulatory threats need to be drawn together in a more coherent
approach that ensures the fairness and lawfulness of the competitive package delivery services of
USPS. The Commission has the right and responsibility to “blunt the advantages the Postal

Service has as a government entity.,” ’

Finally, a new approach must include a new level of transparency for USPS’s competitive
product accounts that “balance[s] the nature and extent of the likely commercial injury to USPS

against the public interest in maintaining the financial transparency of a government

8 See 39 U.S.C. § 3633. See generally United Parcel Service, “Initial Comments Of United Parcel Service On Notice
Of Proposed Rulemaking To Evaluate The Institutional Cost Contribution Requirement For Competitive Products
(April 9, 2012),” Postal Regulatory Commission Docket No. RM2012-3 (institutional cost contribution), at 5-6
{“The competitive product category’s share of the Postal Service’s revenue is growing at a substantial rate, from
11.2% of the Postal Service’s revenue in F'Y2008 to 13.7% in FY2011, to more than 17% for FY2012 (projected),
and its share of total attributable costs has grown to over 16%, while its appropriate share allocation of institutional
cost remains static at 5.5%). In FY 2013, competitive products accounted for 21 percent of total revenues for mail
and services. See Postal Regulatory Commission, Financial Analysis 2013, at 43-44 (2014),

? See 39 U.S.C. §§ 401(2), 404, 601(c), 3662 (a).
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establishment competing in commercial markets.” '° In implementing this standard, USPS’s

speculative claims about the potential for commercial injury must not be accepted uncritically

but considered carefully in light of the effects on other commercial enterprises.'!

Respectfully submitted,

/s/ Nancy S. Sparks

Nancy S. Sparks

Managing Director, Regulatory Affairs
Federal Express Corporation

July 17, 2014

1939 3.8.C. § 504(g).
1 USPS, “Application of the United States Postal Service for Non-Public Treatment of Materials,” at 2-3.
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Exhibit 1

Analysis of proposed USPS Priority Mail Price Changes for Retail, Commercial Base and

Commercial Plus

{comparison to January 2014 prices)
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Summary of Percent Price Increases {Decreases) - Commercial Base
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Summary of Percent Price Increases (Decreases) - Commercial Plus

Lbs L1&2 Zone s Zone 4 Zoned
0 0.0% 0.0% 0.0% 0.0%
1 0.0% 0.0% 0.0% 0.0% 10.0%
2 0.0% 0.0% 0.0% 0.0%
3 0.0% £9% -14.7% 0.0%
4 -8.5% ~19.7% ~28.3% 12.1%
5 A7.3% -22.9% ~18.8% ~20.6%
3 21.7% 24 5%, -19.1% -27,.5% 0.0%
7 -24.5% -25.8% -31.2% -32.0%
8 -26.6% -40.9% -44.9% -34.6%
9 31.7% -45.3% -&7.6% -35.9%
10 -39.8% -465.0% -49.5% -36.3%
1 -42.0% -45.1% -51.9% -36.0% & -10.0%
12 -33.2% -46.,2% -54.0% 36.1% o
13 -33.4% ~45.2% -B4.7% -36.2% _;;é
14 -34.5% 47.1% -66.3% 36.5% £
15 -36.4% -47.7% -57.8% 37.1% £
16 ~25.3% ~38.8% ~50.8% -33.8% @ -20.0%
17 -26.5% -38.9% «50.2% -32.6% g
18 -27.6% -40.0% -50.2% 33.7% g
19 -29.1% -39.5% -49.5% -33.4% -'%
20 -29.5% 38.3% -48.6% <A3.0% @
21 -30.3% ~37.6% -47.9% -28.8% £ s0.0%
22 -26.6% 34.1% 43.8% -24.6% 5
23 S238% N -33.1% -43.6% -23.1% =
24 23.8% -32.4% -43.5% -18.5% =
25 -23.6% 31.7% -43.9% -16.8% §
26 -23.4% 27.6% -41.2% -12.8% E -40.0%
27 -23.7% -26.9% -4 5% A0.7%
28 -24.7% -26.0% -44.2%, -5,7%
29 -25.3% 25 5% -49.2% -2.6%
30 -25.8% -24.7% -41.0% -6.7%
3 -22.5% 20.5% -38.4% -5.8% -50.0%
32 ~24.6% -20.7% -35.4% -4.3%
33 -25.2% -21.0% -36.2% -2.8%
34 -26.7% -21.3% -35.5% 0.0%
35 27.3% -21.5% -32.4% 0.0%
36 -21.1% -7.8% -26.4% 0.0% ~60.0%
a7 S1.4% 4.1% 23.2% 0.0% Weight in pounds
38 ~11.3% -4 5% -16.7% 0.0%
39 -11.2% -5.0% 5.9% 0.0% e |1 &2 = e= Zone3d Zone 4 = +ZoNE 5
40 0.0% 0% 0.2% 0.0%




