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	The Public Representative hereby provides comments pursuant to Order No. 2131.[footnoteRef:1]  In that Order, the Commission established the above referenced docket to receive comments from interested persons, including the undersigned Public Representative, on a Postal Service Request to add Priority Mail Contract 85 to the competitive product list.[footnoteRef:2]   The Postal Service’s Request includes a Statement of Supporting Justification, a certification of compliance with 39 U.S.C. § 3633(a), a copy of Governors’ Decision No. 11-6 and proposed changes to the Mail Classification Schedule competitive product list.  The Postal Service also filed (under seal) a contract related to the proposed new product, and supporting financial data.  [1:  Notice and Order Concerning the Addition of Priority Mail Contract 85 to the Competitive Product List, July 24, 2014 (Order No. 2131). ]  [2:  Request of the United States Postal Service to Add Priority Mail Contract 85 to Competitive Product List and Notice of Filing (Under Seal) of Unredacted Governors’ Decision, Contract, and Supporting Data, July 23, 2014 (Request). ] 

According to the Postal Service, Priority Mail Contract 85 is a competitive product “not of general applicability” within the meaning of 39 U.S.C. § 3632(b)(3). Request at 1. The Postal Service also maintains that the prices and classification underlying the instant contract are supported by Governors’ Decision No. 11-6. [footnoteRef:3]  [3:  Decision of the Governors of the United States Postal Service on the Establishment of Prices and Classifications for Domestic Competitive Agreements, Outbound International Competitive Agreements, Inbound International Competitive Agreements, and Other Non-Published Competitive Rates, March 22, 2011 (Governors’ Decision No. 11-6).] 

COMMENTS
The Public Representative has reviewed the instant contract, the Statement of Supporting Justification, as well as the worksheets filed under seal that accompany the Postal Service’s Request. 
Product List Assignment. Pursuant to 39 U.S.C. § 3642, the Postal Service requests that Priority Mail Contract 85 be added to the competitive product list.  39 U.S.C. § 3642 requires the Commission to consider whether “the Postal Service exercises sufficient market power that it can effectively set the price of such product substantially above costs, raise prices significantly, decrease quality, or decrease output, without risk of losing a significant level of business to other firms offering similar products.”   39 U.S.C. § 3642(b)(1).  Products over which the Postal Service exercises such power are categorized as market dominant while all others are categorized as competitive.  
The Postal Service makes a number of assertions that address the considerations of section 3642(b)(1).   Request, Attachment D at 2.  These assertions appear reasonable.  Based upon these assertions, the Public Representative concludes that the Postal Service’s Request to add Priority Mail Contract 85 to the competitive product list is appropriate.
Requirements of 39 U.S.C. § 3633.  Pursuant to 39 U.S.C. § 3633(a), the Postal Service’s rates for competitive products must not result in the subsidization of competitive products by market dominant products; ensure that each competitive product will cover its attributable costs; and, ensure that all competitive products collectively contribute an appropriate share of the institutional costs of the Postal Service.   Based upon a review of the financial spreadsheets and the contract filed under seal with the Postal Service’s Request, it appears that the negotiated prices in the instant contract should generate sufficient revenues to cover costs during its first year and therefore meet the requirements of 39 U.S.C. 3633(a) during its first year. The contract contains the mechanism for the adjustment of prices periodically during the subsequent contract years. Request, Attachment B at 5. This mechanism should help maintain the contract’s ability to meet the requirements of 39 U.S.C. § 3633(a) over the life of the contract.[footnoteRef:4] The Public Representative is mindful that the Postal Service will file cost, revenue and volume data in each year’s Annual Compliance Report. That will aid the Commission in ensuring that the Priority Mail Contract 85 continues to comply with the requirements of 39 U.S.C. § 3633(a).                    [4:  Priority Mail Contract 85 is scheduled to expire 3 years from the effective date, although it is subject to certain early termination provisions. Id. at 5.] 

However, the Public Representative has a concern described below.
The contract terms listed in Section I.F. of the initial contract, include the mechanism for the adjustment of prices during the first year. Request, Attachment B at 2-4. The Public Representative has noticed a certain contradiction between the  general mechanism for setting up prices during the first year (Section I.F., First Year Priority Mail Prices) and the mechanism for setting up prices in the first and second quarter of the first year (Sections I.F.1, First Quarter Prices and I.F.2, Second Quarter Prices). Id at 2-3. Specifically, it is not clear if Customer shall receive a discount off published prices[footnoteRef:5] “based on Customer's quarterly volume of Contract Packages”, as indicated in Section I.F. of the contract (Id at 2), or in accordance with the Tier 2 terms, which already assume that volume is in the particular range (see, Section I.F.1 and I.F.2). Id at 2-3. The Public Representative believes that the Postal Service should clarify its Request and file an amendment to the instant contract, if applicable. [footnoteRef:6] [5:  These are published Priority Mail Commercial Plus prices. Id. at 2.]  [6:  The Public Representative has also noticed that the discounted contract prices applied in financial calculations do not always reflect the discounts indicated by the contract terms.  The revenue presented in the financial spreadsheets might be slightly higher than it would have been if contract terms discounts were applied. Compare, e.g., the contract terms in I.F.1 and I.F.2. (Request, Attachment B at 2-3) and the mechanism used to develop discounted contract prices in “PM85_Public.xlsx”, tab ‘PartnerProfileParcels’ and ‘PartnerProfileFlats’.       ] 

The Public Representative respectfully submits the foregoing comments for the Commission’s consideration. 
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