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On October 5, 1998, United Parcel Service submitted a formal complaint against 

the United States Postal Service pursuant to 39 U.S.C. 5 3662, claiming that the 

Service’s introduction of a service offering called Post Electronic Courier Service 

violates various procedural and substantive requirements of the Postal Reorganization 

Act. In response, the Postal Service challenges the merits of each of Complainant’s 

claims, and has moved to dismiss the Complaint.’ For the reasons presented herein, 

the Commission denies the Service’ s motion and initiates formal proceedings to 

consider the Complaint. 

’ Motion of the United States Postal Service to Dismiss, November 5, 1998. As provided in 
Order No. 1221, Complainant filed the Answer of United Parcel Service in Opposition to Motion of United 
States Postal Service to Dismiss Complaint on December 16, 1998. 
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I. FACTUAL BACKGROUND 

The facts recited in the following summary are not in dispute. They are 

derived either from assertions in the Complaint that the Postal Service has not 

contested, or from the Service’s own filings in this docket to date.* 

In May 1998, the Postal Service began its participation in a pilot program to 

introduce a service under arrangements made with Canada Post Corporation, France’s 

LaPoste, the International Postal Corporation, and a software supplier. The service 

offered in the pilot program is called Post Electronic Courier Service (or “Post E.C.S.“), 

and its availability is limited to 3,500 licensees. To date, the Postal Service has 

licensed between 25 and 100 U.S. companies to use Post E.C.S.; 40 of these 

companies are dispersed through 15 States. 

Post E.C.S. is an all-electronic service designed to transmit documents 

securely from a sender to an intended recipient. Licensees access the service from a 

computer terminal by contacting a Postal Service Electronic Commerce Server through 

the Internet, entering an assigned password, specifying the intended recipient of the 

document, and transmitting it electronically to the Server. The Postal Service notifies 

the addressee by e-mail that the document is available at a specified URL address, and 

states that it can be retrieved using the Internet within a specified amount of time. The 

addressee - who may be located in the United States or elsewhere - uses a 

computer terminal to access the Internet site specified in the Postal Service’s e-mail 

2 In addition to its Answer to the UPS Complaint filed on November 5, 1998, the Postal Service 
has filed responses to most of a series of questions directed to it by the Commission in Order No. 1229, 
issued February 17, 1999. Partial Response of United States Postal Service to Commission Order No. 
1229, March 3, 1999. In response to a Postal Service motion for reconsideration of Order No. 1229, the 
Commission has deferred action on documents and other information responsive to question 4(a) in that 
order, in view of commercially sensitive information the Service claims would be contained in a response. 
Order No. 1230, Order Denying Motion of United States Postal Service for Reconsideration of Order No. 
1229 and Directing Immediate Provision of Responses to Questions 1, 2, 3, and 4(b), March 2, 1999. 
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message, enters an assigned password, and downloads the document. At present, the 

Postal Service is providing Post E.C.S Service free of charge to its licensees. 

Post E.C.S., which is currently being provided in the status of an operations 

test, has never been the subject of a formal Request of the Postal Service lodged with 

the Commission under 39 U.S.C. 5 3623 or § 3622, nor of a Postal Service proposal to 

the Commission to make a substantially nationwide change in the nature of postal 

services under 39 U.S.C. !j 3661. According to the Postal Service, Post E.C.S. is 

scheduled to continue at least through mid-June 1999, and there are no current plans 

to request approval from the Board of Governors for an extension; nor does the Service 

contemplate that any such request would be necessary or appropriate at this juncture. 

II. SUBSTANCE OF THE COMPLAINT 

The Complaint of United Parcel Service is grounded in three separate claims. 

One of the claims alleges a substantive deficiency in the free rate associated with Post 

E.C.S. Service. The other two claims involve the lack of a regulatory pedigree for Post 

E.C.S. under the provisions of 39 U.S.C. Chapter 36. 

The initial claim is premised on an allegation that Post E.C.S. is a class of mail 

or type of mail service which may be established by the Governors of the Postal Service 

only in accordance with the provisions of Chapter 36 of the Reorganization Act. 

Inasmuch as the Postal Service has not requested the Commission to recommend 

establishment of Post E.C.S. as a classification of mail pursuant to 39 U.S.C. 5 3623, 

nor to recommend an associated rate or fee for the service pursuant to 5 3622, UPS 

claims that there has been no showing that provision of Post E.C.S. is in accordance 

with the policies of the Reorganization Act and the factors prescribed in 55 3622 and 

3623. Accordingly, UPS argues, the Service’s provision of Post E.C.S. violates the 

Postal Reorganization Act. Complaint at 2. 
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A separate claim likewise involves the service’s lack of regulatory pedigree, 

and also is premised on an assertion that Post E.C.S. is a postal service. Because 

Post E.C.S. allegedly is being used by a substantial number of companies to send 

documents nationwide, UPS claims, providing the service could impact on mailers’ use 

of other mail services such as registered and certified mail. Consequently, UPS 

argues, the Postal Service’s institution and continuing provision of Post E.C.S. 

constitutes a change in the nature of postal services which will generally affect service 

on a nationwide or substantially nationwide basis. In light of the Postal Service’s failure 

to submit a proposal to the Commission within a reasonable time prior to making such a 

change, as 39 U.S.C. !j 3661 requires, UPS claims that the Service’s provision of Post 

E.C.S. violates 5 3661. Complaint at 3-4. 

The Complaint’s substantive challenge to Post E.C.S. service relies on the 

requirement in 39 U.S.C. 5 3622(b)(3) that each class or type of mail service bear the 

costs attributable to it plus a reasonably assignable portion of other costs, together with 

the impact consideration in § 3622(b)(4). By providing Post E.C.S. at no charge, UPS 

alleges, the Postal Service violates the prohibition in 5 3622(b)(3) against providing a 

class or type of mail service at no charge, and introduces a cross-subsidy of users of 

that service by other mail users. Inasmuch as Post E.C.S. competes with a similar 

service UPS offers, it also argues that the Postal Service’s provision of Post E.C.S. at 

no charge constitutes unfair competition in violation of § 3622(b)(4) of the Act, and may 

deprive UPS of customers for its similar service, with a consequent loss of revenue. 

Complaint at 3. 
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Ill. POSTAL SERVICE ANSWER AND MOTION TO DISMISS 

A. Postal Service Answer 

The Postal Service filed its Answer to the UPS Complaint on November 5, 

1998.3 With respect to the factual allegations made in the Complaint, the Service 

generally does not contest them, with two exceptions. The Service denies that Post 

E.C.S. is a “document delivery service,” in the sense of there being any hard-copy 

delivery of documents or letters, Additionally, the Service denies that “substantial 

numbers” of companies are using Post E.C.S., or that its usage can be characterized 

as “nationwide.” Answer at 2, 4. 

The Postal Service’s affirmative allegations in the Answer include a 

characterization of Post E.C.S. as a limited test of a totally electronic secure document 

delivery system under the auspices of International Post Corporation. The Service 

represents that Post E.C.S. does not use the Postal Service’s physical retail, mail 

processing, or delivery networks, and thus is not a “postal service” under the statutory 

provisions invoked by UPS. Therefore, the Service alleges, it was not required to 

submit a request for a recommended decision or advisory opinion from the Commission 

prior to offering Post E.C.S. service. Id. at 6-7. 

The Postal Service’s Answer also claims that the Commission has no subject 

matter jurisdiction over the Complaint. Finally, citing the Governors’ Decision in Docket 

No. C96-1, the Service asserts that the § 3662 complaint procedure does not provide a 

means for interested persons to challenge the status of products as “postal” or 

“nonpostal” services. Id. at 7. 

3 Answer of the United States Postal Service, November 5, 1998 
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B. Postal Service Motion to Dismiss 

On the same date it filed its Answer, the Postal Service submitted a motion to 

dismiss the Complaint.” As the first ground for dismissal, the Service claims that the 

Commission lacks statutory authority to resolve a complainant’s challenge of a Postal 

Service determination not to seek a Recommended Decision before introducing a new 

service alleged to be “postal” in character. According to the Service, complaint 

proceedings before the Commission were not intended to be, and are not, appropriate 

for resolving issues as to whether the Postal Service has acted beyond its lawful 

authority by offering a service. Rather, the Service argues, a United States District 

Court is the appropriate forum for considering any such claims, as has been done in 

prior controversies, Motion to Dismiss at 1-6. 

Even assuming that the Commission has authority to address the question of 

whether Post E.C.S. is a “postal” or “nonpostal” service, the Service further argues, the 

Complaint before the Commission should still be dismissed because that service is both 

nonpostal and non-domestic. Courts the Commission and the Governors have 

assessed the “postal” character of services by investigating their relationship to the 

Postal Service’s hardcopy delivery network. Inasmuch as Post E.C.S. is a totally 

electronic service, with no relationship to traditional functions such as collection, 

acceptance, processing, handling, transportation and delivery afforded hardcopy mail, 

the Service argues that it is not a “postal” service as the term has been defined to date. 

Moreover, because Post E.C.S. is a global service being tested jointly with the 

Canadian and French postal administrations, and international electronic document 

transfers are expected to constitute a significant component of Post E.C.S. 

transactions, the service is not a domestic postal service within the purview of the 

Commission’s jurisdiction. Id. at 7-16. 

4 Motion of the United States Postal Service to Dismiss, November 5, 1998 
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C. Responses of Complainant and lntervenor CAUUC 

Both Complainant United Parcel Service and intervener Coalition Against 

Unfair USPS Competition (CAUUC)’ filed responses in opposition to the Postal 

Service’s Motion to Dismiss.6 On the subject of the Commission’s jurisdiction to 

consider the complaint, UPS cites the judicially-established principle that regulatory 

agencies have authority initially to determine the scope of their jurisdiction. Applying 

the principle to this controversy, UPS asserts that the Commission clearly has authority 

to determine whether Post E.C.S. is, or is not, a “postal” service that falls within its 

jurisdiction to render a recommended decision. Furthermore, UPS observes, the 

Commission has consistently exercised this authority to determine whether a given 

service offering falls within its jurisdiction in past complaint and other proceedings, most 

recently in Docket No. C96-1. Finally, UPS argues that nothing in the Reorganization 

Act, nor in a complaining party’s ability to seek redress in a Federal District Court, 

precludes the Commission from making a determination of its authority over a 

challenged new service under the § 3662 complaint procedure. UPS Answer in 

Opposition at 2-6. 

lntervenor CAUUC also asserts that the Commission has authority to 

determine whether Post E.C.S. is a “postal” service, arguing that a plain reading of 

5 3662 clearly demonstrates that the Act specifically contemplates complaints regarding 

the improper offering of a postal service and its associated rates. CAUUC cites the 

Commission’s determination in Order No. 1145 of the same issue with respect to the 

5 Two parties, CAUUC and the Association of Online Professionals, have filed motions to 
intervene in this case. As the Commission has determined to hear the UPS complaint, the motions will be 
granted 

6 Answer of United Parcel Service in Opposition to Motion of United States Postal Service to 
Dismiss Complaint, December 16, 1998, Answer of lntervenor CAUUC in Opposition to Motion of US 
Postal Service to Dismiss Complaint, December 15, 1998. 
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Pack & Send service in the C96-1 complaint proceeding, and argues that the 

Congressional intent to enable citizens to initiate such complaint procedures before the 

Commission makes its exercise of statutory authority a duty in this and similar cases. 

Answer of lntervenor CAUUC at 2-5. 

Regarding the potentially “postal” character of Post E.C.S., UPS asserts that 

the service clearly meets the tests previously established by courts and the 

Commission for reaching an affirmative determination. Because Post E.C.S. serves 

exactly the same function as traditional, hardcopy mail, UPS argues that the service is 

not only closely related to delivery of mail, it is the delivery of mail. Citing two decisions 

of U.S. District Courts which have equated e-mail services such as Post E.C.S. with 

traditional forms of mail, UPS asserts that prior judicial and Commission decisions do 

not suggest that hard copy delivery is necessary for a service to be classified as “mail,” 

or “postal” in nature. UPS Answer in Opposition at 6-9. 

Even assuming the relevance of a linkage to hard copy mail in defining postal 

services, UPS further argues, Post E.C.S. has an extremely strong structural 

relationship to such traditional forms of mail because it is both the functional equivalent 

of written mail and a potential substitute for it. UPS notes that the Postal Service has 

described Post E.C.S. as an extension of its traditional paper mail services, and 

equated electronic mail with traditional forms of mail in statements made by Postal 

Service officials and a witness in Docket No. MC98-1. Id. at 9-12. 

UPS also asserts that there are strong policy reasons for concluding that Post 

E.C.S. is a postal service. Given Congress’ paramount concern in adopting the 

ratemaking provisions of the Reorganization Act that the revenues paid by one class of 

users - especially First Class letter monopoly mailers - not be used to cross- 

subsidize other Postal Service customers, and the Postal Service’s record of losses in 

connection with its electronic service offerings to date, UPS argues that excluding Post 

E.C.S. from the Commission’s jurisdictional purview would create a large loophole and 
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defeat the Congressional intention that ail Postal Service customers be treated fairly. 

Id. at 11-13. 

CAUUC also asserts that Post E.C.S. is a postal service subject to the 

Commission’s jurisdiction, arguing that it is not fundamentally different from the Mailing 

Online service currently being considered before the Commission in Docket No. 

MC98-1. Answer of lntetvenor CAUUC at 5-6. The Coalition also cites statements 

made by the Postmaster General and others to the effect that the Postal Service views 

its entry into electronic services as an extension of its core business, the delivery of 

traditional mail. Id. at 7-9. 

Finally, UPS challenges the Postal Service’s argument that Post E.C.S. is 

outside the Commission’s purview because it is an international service. UPS notes the 

Service’s implicit admission that Post E.C.S. is not entirely an international service, only 

a “significant component” of total Post E.C.S. transactions. To the extent the Postal 

Service is delivering electronic messages from domestic senders to domestic 

recipients, UPS argues, the Commission has jurisdiction over those transactions. UPS 

Answer in Opposition at 13. 

IV. STATUTORY AUTHORII?‘TCI CONSIDER COMPLAINT 

The challenge of the Commission’s authority to consider the UPS Complaint 

made in the Postal Service’s Motion to Dismiss requires consideration of the 

appropriate ambit and application of the statutory complaint provision, 39 U.S.C. 

§ 3662. Following a general exploration of the provision’s scope, it will be possible to 

assess its applicability to the instant Complaint. 

By its terms, the complaint procedure provided in 5 3662 is available to two 

categories of persons: (1) interested pat-ties who believe the Postal Service is charging 

rates not in conformity with the policies set out in Title 39; and (2) interested parties who 

believe that they are not receiving postal service in conformity with the policies in Title 
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39. The second category is restrictive, in that an interested party’s complaint must be 

directed to a service or services it is receiving (or allegedly should be receiving), rather 

than some generalized complaint about postal service. However, the first category 

contains no such restriction; the only implicit qualification is that a party challenging a 

rate or rates have an “interest” in the subject of the complaint. 

Once a qualifying complaint has been lodged, $j 3662 commits to the 

Commission’s discretion a choice whether to hold hearings on the complaint, or not. 

Generally, the Commission has exercised this discretion on a case-by-case basis. 

However, early in its institutional history the Commission adopted a rule to guide the 

discretionary exercise, which states: 

The Commission shall entertain only those complaints which 
clearly raise an issue concerning whether or not rates or services 
contravene the policies of the [Postal Reorganization] Act; thus, 
complaints raising a question as to whether the Postal Service 
has properly applied its existing rates and fees or mail 
classification schedule to a particular mail user or with regard to 
an individual, localized or temporary service issue not on a 
substantially nationwide basis shall generally not be considered 
as properly raising a matter of policy to be considered by the 
Commission. 

39 C.F.R. 5 3001.82. While the Commission has not used this regulation to bar 

absolutely any consideration of individual or localized rate and service complaints - 

especially where the Postal Service allegedly acted in an arbitrary, discriminatory, 

capricious or unreasonable manner - it has served as a basis for declining to conduct 

hearings on controversies that did not raise questions of general postal policy.’ 

If the Commission exercises its discretion to hold hearings on a complaint, 

§ 3662 directs the Commission to proceed down one of two specified paths. If the 

subject raised by the complaint is “a matter covered by subchapter II of this chapter”- 

7 See, e.g., Docket No. C98-1, Order ND. 1227, Order Dismissing Comptaint, at 7-9 
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i.e., the provisions of 39 U.S.C. §§ 3621 through 3628 governing permanent rates and 

classes of mail - the Commission is directed to conduct formal hearings in conformity 

with 5 3624, as it does in rate and mail classification dockets. If the Commission 

determines the complaint to be justified, § 3662 instructs it to issue a recommended 

decision to be acted upon by the Governors of the Postal Service. 

However, if the matter is not covered by subchapter II, 5 3662 directs the 

Commission to hold a hearing of an unspecified degree of formality. If after this hearing 

the Commission finds the complaint to be justified, 5 3662 directs it to render a public 

report to the Postal Service, which shall take such action as it deems appropriate. 

It is clear from this review of the mechanisms prescribed for complaint 

proceedings in § 3662 that the statute - in addition to investing the Commission with 

discretionary authority to consider a wide range of rate and service complaints - also 

obliges the Commission to interpret the Reorganization Act and its applicability as part 

of the complaint process. The Commission is called upon to identify the rate or service 

issues presented by a given complaint; to determine its relationship to the policies of 

Title 39 generally; and to determine whether the complaint’s linkage to the policies of 

the Reorganization Act is sufficiently strong to warrant further investigation in the form 

of hearings. 

Section 3662 also obliges the Commission to interpret whether the substance 

of a given complaint is “a matter covered by subchapter II” - a topic governed by the 

ratemaking and mail classification functions familiarly performed under 55 3622 and 

3623 - or outside these regulatory mechanisms. Where the subject of a complaint is a 

new and unreviewed service offering of the Postal Service and its associated rates, as 

is the case here, it is impossible to conceive how the Commission can perform this 

required interpretation without considering the “postal” character of the service -which 

would render it a subchapter II matter - or its “nonpostal” quality, which would put it 

outside the subchapter’s regulatory regime. 
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Where the rate being charged for a new service is the focus of a complaint, as 

it is here, the Postal Service would have the Commission shirk this interpretive function, 

under its view that: “Rate complaints were intended to allow interested parties to 

challenge the rates being charged, presumably in accord with previous action by the 

Commission and the Governors, for existing postal services.” Motion to Dismiss at 2. 

But there is nothing in the language of 5 3662 or its legislative history to suggest that 

Congress intended any such restriction to rates for services already established under 

subchapter II. On the contrary, the House Report on H. R. 17070, in which the concept 

of a Rate Board independent of the Postal Service (ultimately to become the Postal 

Rate Commission) originated, included its description of the bill’s complaint provision 

corresponding to § 3662 in a section headed “Procedures for changes in postal 

service[,]” and contemplated that one possible outcome of finding a complaint to be 

meritorious would be that “the Board may recommend litigation of an appropriate 

changet.]” H.R. REP. No. 1104, 91” Cong., 26 Sess. 19, 20 (1970). 

The Postal Service characterizes the Commission’s review of the “postal” or 

“nonpostal” character of services challenged in complaint proceedings as an exercise of 

“authority to declare independent actions of the Postal Service to be either lawful or 

unlawful[,]” which it argues Congress did not intend to grant the Commission. Motion to 

Dismiss at 3. But this characterization misconstrues the Commission’s function in 

considering a complaint of this type. In determining whether a previously unreviewed 

service challenged by the complaint of an interested party is appropriate for 

consideration under the regulatory procedures specified in subchapter II, the 

Commission is engaged essentially in exercising its mail classification authority, under 

which it is assigned primary responsibility for interpreting the status of services either 

proposed or offered by the Postal Service.B The statutory function performed by the 

Commission in this setting is essentially identical to the analyses of the various special 

* See United Parcel Service v. U.S. Postal Service, 604 F.2d 1370, 1381 (3d Cir. 1979), cert. 
denied, 446 U.S. 957 (1980). 
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services offered by the Service in Appendix F to the Commission’s Opinion and 

Recommended Decision in Docket No. R76-1.’ The lawfulness of the independent 

actions by which the Postal Service implemented a service is simply not an issue before 

the Commission, particularly because the Commission has no equitable powers to 

enjoin or reverse those actions. 

Nor is a potentially aggrieved party’s opportunity to pursue an action against 

the Postal Service in a U.S. District Court a basis for concluding that the Commission 

lacks authority to consider such claims or should decline to consider them pending 

judicial action. As UPS points out, while a party may seek redress in federal court in 

such instances, nothing in the Reorganization Act restricts its right to invoke the 

Commission’s jurisdiction under 5 3662.” Especially in view of the Commission’s 

judicially-recognized authority on issues of mail classification, it would unjustifiable to 

force aggrieved parties to elect a judicial remedy by declining to consider such 

complaints. 

As noted earlier, the Complaint filed by UPS directs three charges against the 

Postal Service’s provision of Post E.C.S. service: (I) that it has not been scrutinized 

under §§ 3623 and 3622; (2) that its zero rate contravenes 5 3622(b)(3) and (4); and 

(3) that it has not been scrutinized as a service change under 5 3661. For the reasons 

discussed above, the Commission concludes that it has authority to consider the first 

claim, as it did in Docket No. C96-1 with respect to the complaint of CAUUC regarding 

the Pack & Send service. 

’ PRC Op. R76-1, Vol. 2, Appendix F, at 1-5. This assessment was required by the District 
Court’s decision that at least some of the special services offered by the Postal Service were subject to 
the Commission’s ratemaking authority, See Associated Third C/ass Mail Users v. U.S. Postal SeMce, 
405 F. Supp. 1109 (D.D.C. 1975) affirmed, 569 F.Zd 570 (D.C. Cir. 1976) vacated on othergrounds, 434 
U.S. 884 (1977). 

” The Commission agrees with UPS’ inference that 39 U.S.C. 9 409 - which confers “original but 
not exclusjve jurisdiction over all actions brought by or against the Postal Service” on the federal district 
courts in postal matters - suggests that the Commission and the courts share concurrent junsdiction over 
some matters, including potential subjects of complaints under 5 3662. 
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The claim charging that the rate associated with Post E,C.S. service is 

uncompensatory and a potential cause of competitive harm is also of a type familiar in 

complaint proceedings, including Docket No. C96-7. There is no question that the 

Commission is authorized to consider such claims in connection with a service that falls 

within its ratemaking authority under 39 U.S.C. 5 3622. 

The last claim, citing the Postal Service’s failure to request an advisory 

opinion on Post E.C.S. pursuant to 39 U.S.C. § 3661, may be viewed as an alternative 

theory to be considered if the first claim fails. Under this claim, even if it is not 

established that Post E.C.S. is a “postal” service,” UPS alleges that introducing and 

rendering Post E.C.S. could have sufficient impact on mailers’ use of hardcopy-related 

postal services that doing so constitutes “a change in the nature of postal services 

which will generally affect service on a nationwide or substantially nationwide basis,” 

triggering the requirement of a Postal Service filing of a proposal pursuant to 5 3661 (b). 

Because the Service has not submitted a proposal, UPS contends that providing Post 

E.C.S. violates 5 3661. While this claim is novel in the context of a complaint 

proceeding, there is no apparent reason to conclude that considering it would exceed 

the scope of the Commission’s authority under 5 3662. On the contrary, to the extent 

that the § 3662 complaint mechanism has been viewed as a remedial supplement to 

the review of substantially nationwide service changes required under 5 3661 ,I2 

consideration of a Postal Service action purportedly in violation of 5 3661 in a complaint 

proceeding appears compatible with the statutory scheme of the Reorganization Act. 

” Complainant’s ftrst allegation in support of its third claim is that “Post E.C.S. is a postal service.” 
Complaint at 3, para, 19. However, it is not apparent that this allegation is necessary to support a claim 
based on 39 U.S.C. 5 3661. If Post E.C.S. is found to be a “postal” service, its introduction would signify a 
change in mail dassification, to which the requirements of Q 3623 would apply, rather than a change in the 
nature of postal services subject to the requirements of § 3661. 

I2 See Buchanan v. United Sfates Postal Service, 508 F.2d 259, 264 (51h Cir. 1975): “Section 
3662 complements 5 3661, and together they form a harmonious scheme t ..Although 5 3662 is a more 
limited remedy, it insures that an unexpansive interpretation of 5 3661 will not leave remediless the postal 
user dissatisfied by changes that do not rise to the level of those covered by 5 3661 .II 
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For the reasons presented above, the Commission concludes that 

consideration of the Complaint of United Parcel Service is authorized under 39 U.S.C. 

§ 3662. 

v. OTHER GROUNDS FOR DISMISSAL 

In addition to its claim that the Commission lacks authority to consider the 

instant Complaint, the Postal Service advances two other arguments intended to 

demonstrate that particular characteristics of the Post E.C.S. service render it 

inappropriate for consideration in a 5 3662 complaint proceeding. One of these 

arguments challenges the status of Post E.C.S. as a domestic service. The other 

portrays Post E.C.S. as a “nonpostal” service beyond the purview of the Commission’s 

rate and mail classification scrutiny. 

A, The Multinational Sponsorship and Operation of Post E.C.S. 

The Postal Service seeks to infuse Post E.C.S. with an international character 

- and thereby support its claim that the service is not domestic - by citing the 

multinational origins of the service and noting that international electronic document 

transfers are expected to constitute a significant component of Post E.C.S. 

transactions. Notwithstanding these aspects of the service, available information does 

not support a conclusion at this time that Post E.C.S. constitutes a wholly non-domestic 

service outside the purview of the Commission’s mail classification and rate jurisdiction. 

First, the status of Post E.C.S. as a putative international postal service has 

not been clearly established in the responsive materials provided by the Postal Service 

to date. Question (l)(b) in Order No. 1229 asked the Service to describe the status of 

Post E.C.S. and specify the authority under which it is being provided. In its Partial 

Response of March 3, the Service states that Post E.C.S. is being provided, in 

operations test status, under arrangements between and among itself, LaPoste, 
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Canada Post Corporation, the International Postal Corporation, and a software supplier. 

However, the Service cites 39 U.S.C. 5 404(a)(6) -which authorizes the Postal 

Service “to provide, establish, change, or abolish special nonpostal or similar services” 

- rather than 39 U.S. C. 5 407(a), which authorizes the Service to negotiate and 

conclude international postal treaties and conventions, and to establish rates of postal 

and other charges applicable to mail conveyed between the United States and other 

countries. 

Similarly, Question (4)(a) asked the Service to provide a copy of each 

convention, memorandum of understanding, or other instrument governing the joint 

provision of Post E.C.S. under the international arrangement cited by the Service. For 

reasons presented in it motion for reconsideration of Order No. 1229, the Service did 

not submit documents responsive to that part of the question. However, it did 

summarily describe documents it had identified as being responsive to the request; that 

description did not include any treaty or convention materials that would appear to 

constitute a governing instrument executed by the Postal Service pursuant to 39 U.S.C. 

5 407. 

Furthermore, even assuming that the status of Post E.C.S, as an international 

service were firmly established, there apparently exists a subset of Post E.C.S. 

transactions that both originate and terminate within the United States, thereby 

constituting a domestic segment of Post E.C.S. arguably subject to the ratemaking and 

mail classification provisions of Chapter 36. Question (2)(b) in Order No. 1229 asked 

the Service to separate and report the percentages of Post E.C.S. document 

transmissions originated by U.S. licensees directed to recipients in the U.S., and those 

directed to recipients in other countries. The Postal Service response did not provide 

proportions of each kind of transmission, stating that the Service has no reliabte means 

of determining with certainty where Post E.C.S. transactions originate or destinate 

geographically. However, the response also stated, on the basis of “customer feedback 

and informal interviews with end users, [that] it is known that transactions are originated 



,,‘cuay$ staas OHM pue ias aq 01 EJIE saw adwad 
s!~smop ~04 sn ~[a* x!s-Ay!u~ Jaldeqs wac(l slas OIJM pue ias aq 01 aAe safes afielsod leuogewaw! 

MOM sn sw31 (~)LOP ~0~33s sale1 3!jswop inoqe s! x!s-Q!yi Jaideq3 SQ saw (euo!y2uJalu! lnoqe 3wads 
se $sn! s! (@)LOP uo!pas ‘saw W.I leuogeulaw! ,ysyqelsa, 01 Nowe aqi arwas lelsod ayi 6~6 

ui,, :k66c 43 PC) i.zzL ‘6LzL- Pz.3 6s6 ‘aw.w lewd -s’n ‘A a3ualaw3 ia.wo3 r!v aas cL 

hlalaldulo=, ~eq~ pepnlwor, seq sa!$!loylne [laq~o pue le!mpnlJ asat~~ 40 auou Alalnlosq[e],, 

JeqJ ‘syel3 acyluas aq~ se ‘anA1 s! 11 ‘~01104 Ayessa3au $0~ saop saf3n I! uoyy3uo3 

ayj Inq ‘~c1am3 Ala6Jel s! juawnhe s,ac+uas lelsod ay40 as!waJd aI.jl 

‘gi1 $e ss!ws!a 01 uo!Jofl ,;sJouJaAog aql pue ‘uo~ss~wulo~ aql ‘syno3 aql Aq 

pau!yap se ,sa3!Nas letsod, 40 uo!J!uyap ayl U!Y~M 11124 Lou saop ‘s.3’3 Isod,, ‘sapnl3uo3 

aqhias pqsod aq$ ‘aloJaJaL.jl ‘suo!pun4 lecyshqd asay 40 he 01 d!qsuo!lelal 

e Syo@l ‘s’3.3 Isod ‘san6Je a3!tias ayl ,,‘ayruas 3yoAi3ala Ayalalduror, pajpunqun,, 

ue skj samid (!ew a(q$kIej 40 h.Jan!lep pue uoy?~odsueJ~ ‘6u!ypuey ‘6U!sSaXUd 

‘a3ue$dame ‘uo!j3allor, ‘.a.! - yjomjau leisod AdoDpJey ay$ u! paUoyad suo!punJ 

01 a3uaJajaJ Aq sa3&Jas 40 laJDeleLj3 ,,lejsod,, aq$ pa$enlena amity s$lno-3 6u!Ma!AaJ 

pue ‘SJoulaAo~ ayj ‘uo!ss&Uuo~ aql jey$ safuasqo a3!AIas al(L .s$ua!d!3aJ 01 sJapuas 

troy I!eUJ hdoapley sywsuell az!AJaS ay$ 431~~ Y$!M yloFuyau ay$ 01 d!qsuo!jelaJ IecysAyd 

e Syoel I! asne3aq aquas ,‘lelsoduou,, e s! &lessa3au ‘s’~=J Fsod ~eq~ s! S~J~UJ 

aql UO weldum=) ayl40 pZ3S!LUS!p Jo4 yJaLun6Je /(leuyd s,a3!kmS IeJsod ayl 

aJ!ya aql 6u!ssys!p ~04 s!seq e ap!md IOU op ‘s’~‘=J Isod 40 suo!$eJado pue su16uo . . 

leuo!jeuJay aql ‘AlyanbasuoD E,‘gc AaldeyD Japun A#Joq)ne ho~eln6a~ s,uo~ss~~~~o~ 

ayl 40 MayJnd aql u!~$!M aq PIIIOM AI~U!~JODX pue ‘saytias ~!eu.i leuo!leuJalu! 

Jo4 sales lsnfpe pue qs!lqelsa 01 Alyoyine s,a+wag Ieisod ayl 40 spunoq ayi U!~I!M 

aq IOU plnom E;lluajedde suo!pesuwj ‘~‘3.3 $sod JO JuauJ6as ysawop s!yl ‘& $e ‘666 1 

‘F Wefl40 asuodsaa Ieyed a3!NaS le$sod ,;s’n aq~ u!yy~ SlUa!dpaJ 0% pa$zaj!p pue 

LL L-663 ‘ON mwa 



Docket No. C99-1 18 

electronic set-vices are ‘postal’ in nature[.]” Id. at 8. However, analogous claims could 

be made with respect to the legal status of First-Class Mail transported by air prior to 

1955,14 or messages received in post offices by telegraph prior to 1970.15 As the 

decisions described in the footnotes illustrate, the Postal Service’s adoption of new 

technologies into its operations can generate controversies that the body of pre-existing 

legal authority cannot resolve. This is the current state of the controversy with respect 

to any end-to-end electronic service offered by the Postal Service, such as Post 

E.C.S.‘” 

Furthermore, applying the criteria that were used in assessing controversial 

services in the past does not necessarily compel a conclusion that the all-electronic 

Post E.C.S. service is “nonpostal.” In addressing a similar Postal Service claim with 

respect to the Pack & Send service in Docket No. C96-1, the Commission found: 

I4 Congress created air mail in the Air Mail Act of 1925, 43 Stat. 805 (1925). In Atchison, Topeka 
& Sanfa Fe Railway Co. v. Summerfield, 229 F 2d 777 (D.C. Cir 1955), several railroads challenged an 
experimental program wherein the Post Office Department tendered ordinary First-Class Mail to air 
carriers for transportation The court held that the Postmaster General had authority to conduct the 
experimental carriage of First-Class Mail by air without charging the higher air-mail rate. 

l5 Western Union Telegraph Company, in cooperation with the Post Office Department, began to 
offer Mailgram service on an experimental basis on January 1, 1970. In United Telegraph Workers v. 
F.C. C., 436 F.2d 920 (D.C. Cir. 1970), the union representing Western Union’s employees challenged, 
among other aspects, the Post Office Department’s participation in the experiment, wherein postal 
employees (rather than Western Union employees) scanned and enveloped messages received by 
teleprinter in post offices. The court, citing the earlier decision in Atchison, Topeka & Santa Fe, supra, 
found the Postmaster General had authority to assign postal employees to participate in the experiment. 

I6 Complainant notes that recent federal court decisions have equated e-mail services such as 
Post E.C.S. with traditional forms of mail. UPS Answer in Opposition to Motion to Dismiss at 8. However, 
the decisions cited by UPS did not involve any Postal Service e-mail service offering, nor its status in the 
context of Title 39. 

In Governors of the U.S. Postal Service v. Posta! Rate Commlsslon, 654 F.2d 108, ‘l IO (D.C. Cir. 
1981), the court reviewed one aspect of the Commission’s decision in Docket No. MC78-3 with respect to 
a proposed Electronic Computer Originated Mail (E-COM) service. Early in that decision, the court 
referred to the E-COM request as “a postal service proposal to enter the field of electronic mail[.]” 
However, the electronic components of the E-COM service did not extend to the delivery function, and 
thus it was a hybrid electronic/hardcopy service. Nor was the “postal” or “non-postal” character of the 
E-COM sewice in controversy in that case. 
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Determining whether the Pack & Send service is “postal” or “non- 
postal” in character requires the application of legal standards to 
the available facts. While it has been stated in a variety of ways, 
the primary standard that has been applied in analyzing different 
services is: 

. . . the relationship of the service to the carriage of mail. Those 
which can fairly be said to be ancillary to the collection, 
transmission, or delivery of mail are postal services within the 
meaning of § 3622. 

PRC Op. R76-1, Vol. 2, Appendix F at 3. Application of this 
standard looks not only at the intrinsic features and terms of the 
service, but also considers the extent to which use of the service 
culminates in use of the mails. 

Order No. 1128, July 30, 1996, at 10. (Footnotes omitted.) Significantly, while the 

guiding standard focuses on “the carriage of mail” and its functional components, it is 

not restrictive as to the technological means used to perform any of those functions. 

Thus, the fact that a given service accomplishes one or more functional components of 

“the carriage of mail” by means that do not involve a physical object does not 

necessarily support a conclusion that the service is “non-postal.” The Governors’ 

submission of requests for decisions recommending establishment of the Mailing Online 

Service in Docket No. MC98-I 1 and earlier for the Electronic Computer Originated Mail 

(E-COM) service in Docket No. MC78-3, is consistent with this observation. 

Despite the Post E.C.S. service’s lack of dependence on the hardcopy postal 

network, Compfainant has made a colorable claim that it not only is very closely related 

to the carriage of mail, it is the delivery of mail because it accomplishes by electronic 

means all the functions that would otherwise be performed by conveying a physical 

message or document. UPS Response in Opposition to Motion to Dismiss at 8-10. 

Furthermore, a number of Postal Service statements concerning Post E.C.S. 

in particular, and describing its electronic mail initiatives in general, are consistent with 
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this claim. In announcing the operations test of Post E.C.S., Deputy PMG Coughlin 

described the service as “a logical evolution of our original charter to provide seamless 

communications to our customers.” U.S. Postal Service Press Release No. 98044, 

May 28, 1998 (attached to Answer of UPS in Opposition to Motion to Dismiss as Exhibit 

C). The Postal Service promotional material included as Exhibit A to the Complaint 

characterizes Post E.C.S. as “the 21”‘-century document-delivery system that is 

superior to current delivery options[,]” and states that it “combines the advantages of 

couriers, fax and the Internet with the protection of the United States Postal Service....” 

With general regard to the electronic commerce services it is developing, the 

Service has stated that it is doing so “through an extension of its traditional paper mail 

services” to “enable and enhance the development of commerce by electronic means.” 

It also stated that such services “will provide security and integrity to electronic 

correspondence and transactions, giving them attributes usually associated with First- 

Class Mail.” 61 Fed. Reg. 44,219 (1996). Similarly, the recent General Accounting 

Office report on new postal products states that the Postal Service “views its entry into 

the electronic commerce market as an extension of its core business -the delivery of 

traditional mail. According to service officials, electronic mail has the same attributes as 

traditional mail.” Report on New Postal Products, GAO/GGD-99-I 5 (November 25, 

1998) at 36-37. 

These and similar statements the Postal Service has made in other 

proceedings” call into question its position that Post E.C.S. necessarily constitutes a 

“non-postal” service simply because of its all-electronic configuration. In light of these 

characterizations of Post E.C.S., together with the theoretical considerations previously 

discussed, in the Commission’s opinion dismissing the Complaint on the basis of the 

Postal Service’s claim of its “non-postal” character would not be justified. However, the 

” In Docket No. MC98-I, when Postal Service witness Garvey was asked whether a portion of his 
testimony meant that he regarded the bits of electronic data that would ultimately become printed 
messages as pieces of mail, he replied: “In my mind I think of them as mail pieces.” Tr. 7/1718. 
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Commission is not prepared at this time to declare that Post E.C.S. is, or is not, postal 

in character, or to what extent Post E.C.S. transactions are subject to the Commission’s 

mail classification and ratemaking authority under subchapter II of Title 39, chapter 36. 

This determination is made without prejudice to the Postal Service’s position that Post 

E.C.S. is a “nonpostal” service, and is not intended to preclude an ample opportunity for 

all parties to present additional evidence and argument on this issue during the 

proceedings in this docket. 

VI. PROCEEDINGS TO CONSIDER COMPLAINT 

In addition to the somewhat abstract questions the instant Complaint poses 

concerning the postal character of Post E.C.S., it also raises more concrete questions 

regarding the potential effects of the service - together with its currently free rate - on 

the rest of the postal system. The Commission undertook to obtain some general 

information bearing on these questions in Order No. 1229, which asked in Question 3 

whether Post E.C.S. is being offered as a substitute for Express Mail or any other 

service currently provided by the Postal Service, and to what extent U.S. companies 

licensed to use Post E.C.S. have substituted use of the service for Express Mail or 

other service they previously used. 

The Postal Service response stated that, “Post E.C.S. lacks certain 

characteristics to make it a direct substitute of Express Mail or any other hardcopy 

postal service[,]” and gave examples of purported deficiencies. It also said the Service 

has no quantified data regarding substitution. Postal Service Partial Response to Order 

No. 1229 at 5. The Commission finds this response to be, on the whole, inconclusive, 

and believes that further inquiry is warranted into the extent to which the provision of an 

electronic service such as Post E.C.S. could affect Postal Service revenues generally 

and the volumes of higher-priority subclasses such as Express Mail and Priority Mail in 

particular. 
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For all the above reasons, the Commission has determined under § 86 of the 

rules of practice that a formal proceedings pursuant to 39 U.S.C. § 3624, with an 

opportunity for hearing, should be held in this docket. This process will enable the 

Complainant and other interested parties to adduce additional facts through discovery 

and to make evidentiary presentations, as well as providing the Postal Service an 

opportunity to present its response. 

As noted earlier, the Postal Service has asked the Commission to reconsider 

whether information responsive to Question 4(a) posed in Order No. 1229 - some of 

which allegedly is commercially sensitive - should be provided at all, or only in 

redacted form. The Commission took no action with respect to these materials in Order 

No. 1230. Complainant subsequently filed a motion for leave to conduct discovery on 

the issues raised by the Postal Service’s motion to dismiss the Complaint, but only “as 

a protective matter,” should the Commission not agree with UPS that available 

information militates against dismissal. Motion of United Parcel Service for Leave to 

Conduct Discovery, March 17, 1999. Inasmuch as the ultimate relevance of potentially 

sensitive documents responsive to Question 4(a) to issues to be resolved in this 

proceeding cannot be assessed at this point, the Commission will not direct production 

of these materjals now. However, this determination is not intended to foreclose any 

legitimate discovery requests directed toward these materials or related information. 

In order to develop a procedural schedule for this docket, Complainant is 

directed to provide a statement, due IO days from the issuance of this order, estimating 

the amount of time it will require to develop and file a case-in-chief. The Commission 

will thereafter issue a procedural schedule and special rules of practice, if any. 

It is ordered: 

(1) The Motion of the United States Postat Service to Dismiss, filed 

November 5, ?998, is denied. 
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(2) Proceedings in conformity with 39 U.S.C. 5 3624 shall be hetd in this 

matter. 

(3) The Commission will sit en bane in this proceeding. 

(4) The Motion for Intervention by Coalition Against Unfair USPS Competition, 

filed on October 27, 1998, and the Motion of the Association of Online 

Professionals to Intervene as a Limited Participator, filed December 21, 

1998, are granted. 

(5) Ted P. Gerarden, director of the Commission’s Office of the Consumer 

Advocate, is designated to represent the interests of the general public in 

Docket No. C99-I. 

(6) Complainant shall provide a statement, due May 13, 1999, estimating the 

amount of time it will require to develop and file a direct case in this 

proceeding. 

(7) The Secretary of the Commission shall arrange for publication of this 

Notice and Order in the FEDERAL REGISTER in a manner consistent with 

applicable requirements. 

By the Commission 

(S E A L) 

/vl&garet P. Crenshaw 
Secretary 


