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APPLICATION OF THE UNITED STATES POSTAL SERVICE FOR NON-
PUBLIC TREATMENT OF MATERIALS  

 
In accordance with 39 C.F.R. § 3007.21, the United States Postal Service 

(Postal Service) hereby applies for non-public treatment of the enclosed 

Amendment To The Canada Post — USPS Contractual Bilateral Agreement 

2012-2013 (Amendment). The Postal Service provides the Amendment to the 

Postal Regulatory Commission (Commission) in accordance with 39 U.S.C. § 

407(d).  The Amendment concerns the acquisition of certain services from 

Canada Post.  As such, it constitutes a commercial agreement with an agency of 

a foreign government.  The unredacted Amendment is being filed under seal, 

while a redacted copy is included as an enclosure to this transmittal.  The Postal 

Service hereby furnishes the justification required for this application by 39 

C.F.R. § 3007.21(c) below. 

(1) The rationale for claiming that the materials are non-public, including 
the specific statutory basis for the claim, and a statement justifying 
application of the provision(s); 
 

Information of a commercial nature, which under good business practice 

would not be publicly disclosed, as well as third party business information, is not 

required to be disclosed to the public.  39 U.S.C. § 410(c)(2); 5 U.S.C. § 

552(b)(3) and (4).  The Commission may determine the appropriate level of 

confidentiality to be afforded to such information after weighing the nature and 

extent of the likely commercial injury to the Postal Service against the public 

interest in maintaining the financial transparency of a government establishment 



 2

competing in commercial markets.  39 U.S.C. § 504(g)(3)(A).1  Because the 

portions of materials filed non-publicly fall within the scope of information not 

required to be publicly disclosed, the Postal Service asks the Commission to 

support its determination that these materials are exempt from public disclosure 

and grant its application for their non-public treatment.    

(2) Identification, including name, phone number, and e-mail address for 
any third party who is known to have a proprietary interest in the materials, 
or if such an identification is sensitive, contact information for a Postal 
Service employee who shall provide notice to that third party; 
 

In the case of agreements such as the one transmitted here, the Postal 

Service believes that the postal operator that has signed the document is the 

only third party with a proprietary interest in the materials.  The Postal Service 

identifies Terry Dunn, General Manager, International Relations, Canada Post 

Corporation (CPC), as the appropriate contact on behalf of Canada Post.  Mr. 

Dunn’s telephone number is (613) 734-8894, and his email address is 

terry.dunn@canadapost.ca.  Canada Post has requested that any 

communications regarding confidential treatment of these data be sent with a 

courtesy copy to Ewa Kowalski, Manager, International Mail Settlement, Canada 

Post Corporation.  Ms. Kowalski’s telephone number is (613) 734-6201, and her 

email address is ewa.kowalski@canadapost.ca.2 

                                            
1 The Commission has indicated that “likely commercial injury” should be construed broadly to 
encompass other types of injury, such as harms to privacy, deliberative process, or law 
enforcement interests.  PRC Order No. 194, Second Notice of Proposed Rulemaking to Establish 
a Procedure for According Appropriate Confidentiality, Docket No. RM2008-1, Mar. 20, 2009, at 
11. 
2 In the event of a request for early termination of non-public treatment under 39 C.F.R. § 
3007.31, a preliminary determination of non-public status under 39 C.F.R. § 3007.32, or a request 
for access to non-public materials under 39 C.F.R. § 3007.40, the Postal Service notes, on 
Canada Post’s behalf, that differences in the official observation of national holidays might 
adversely and unduly affect Canada Post’s ability to avail itself of the times allowed for response 
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The Postal Service has already informed the postal operator, in 

compliance with 39 C.F.R. § 3007.20(b), about the nature and scope of this filing 

and about the postal operator’s ability to address any confidentiality concerns 

directly with the Commission. 

(3) A description of the materials claimed to be non-public in a manner that, 
without revealing the materials at issue, would allow a person to 
thoroughly evaluate the basis for the claim that they are non-public; 
 

The Postal Service is transmitting an amendment to its bilateral 

contractual agreement with Canada Post concerning services that Canada Post 

will provide for the return of merchandise to the Postal Service for delivery to 

merchants in the United States. The Amendment defines the terms and 

conditions under which Canada Post will provide these services, including the 

rates that Canada Post will charge the Postal Service and accounting 

information.   

The Postal Service maintains that the redacted portions of the documents 

should remain confidential.  Some of the material redacted from the Amendment 

is marked because disclosure of it would enable a competitor to deduce the 

nature of redacted commercially sensitive information.   

 (4) Particular identification of the nature and extent of commercial 

harm alleged and the likelihood of such harm; 

 
If the information that the Postal Service determined to be protected from 

disclosure due to its commercially sensitive nature were to be disclosed publicly, 

                                                                                                                                  
under the Commission’s rules.  In such cases, Canada Post has requested that the Postal 
Service convey its preemptive request that the Commission account for such holidays when 
accepting submissions on matters that affect Canada Post’s interests.  A listing of Canada’s 
official holidays can be found at http://www.pch.gc.ca/pgm/ceem-cced/jfa-ha/index-eng.cfm. 
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the Postal Service considers that it is quite likely that it would suffer commercial 

harm.  This information is commercially sensitive, and the Postal Service does 

not believe that it would be disclosed under good business practices.  Parcel 

delivery competitors in the United States could use the terms of the agreement to 

negotiate more favorable rates for similar services with Canada Post or could use 

the rates offered by Canada Post to set their own more favorable rates to U.S. 

merchants for similar services.  Since the U.S. parcel delivery service 

competitors are not required to cover their costs for each product they offer, they 

could offer similar services at below cost to unfairly compete with the Postal 

Service.  The Postal Service considers these to be highly probable outcomes that 

would result from public disclosure of the redacted material. 

 
(5) At least one specific hypothetical, illustrative example of each alleged 
harm; 
 

Harm: Parcel delivery competitors in the United States could use the terms of the 
agreement to negotiate more favorable rates for similar services with Canada 
Post. 
 
Hypothetical:  The terms of the agreement, including the manner in which the 

service is provided, the rates, and the terms and conditions under which it is 

offered are made public on the Commission’s website.  A competing U.S. parcel 

delivery provider reviews the information, which is information that would 

otherwise be unavailable.  The competitor analyzes the information and 

approaches Canada Post with a proposal for Canada Post to provide it similar 

services.  Because it has “inside” information, the competitor would be better 

prepared to predict the lowest rate that it could negotiate with Canada Post, 
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given the conditions under which the service were to be provided and would be 

better prepared to take a hard line in its negotiations.   

 
Harm:  U.S. parcel delivery competitors could use the rates offered by Canada 
Post to set their own more favorable rates to U.S. merchants for similar services. 
 
Hypothetical:  The commercially confidential information contained in the contract 

amendment is published on the Commission’s website.  U.S. parcel delivery 

service companies analyze the contract and determine, based on information in 

the contract and other reasonable business assumptions, what the likely floor is 

for the Postal Service’s pricing for the product.  Then the competitor is able to 

promote its own similar services at below what it believes to be 100 percent cost 

coverage to increase its market share and force the Postal Service to retreat 

from entry into the market.   

 In addition to promoting a lower price for its services, the competitor could 

also use the terms and conditions of the product as described in the agreement 

between Canada Post and the Postal Service to differentiate its own products or 

change the nature of its services to give them an appearance of being a better 

quality or value for price than the service offered by the Postal Service.   

 (6) The extent of protection from public disclosure deemed to be 
necessary; 

The Postal Service maintains that the redacted portions of the materials 

filed non-publicly should be withheld from persons involved in competitive 

decision-making in the relevant market, as well as their consultants and 

attorneys, except for the foreign postal operator that is a party to the agreement 
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and that therefore already has access to this information.  Additionally, the Postal 

Service believes that actual or potential customers of the Postal Service for 

similar products should not be provided access to the non-public materials. 

(7) The length of time deemed necessary for the non-public materials to be 
protected from public disclosure with justification thereof; and 
 

The Commission’s regulations provide that non-public materials shall lose 

non-public status ten years after the date of filing with the Commission, unless 

the Commission or its authorized representative enters an order extending the 

duration of that status.  39 C.F.R. § 3007.30.   

(8) Any other factors or reasons relevant to support the application. 

None.  

Conclusion 

For the reasons discussed, the Postal Service asks that the Commission grant its 

application for non-public treatment of the identified materials. 














