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ORDER NO. 1005
UNITED STATES OF AMERICA

POSTAL REGULATORY COMMISSION

WASHINGTON, DC 20268-0001

Before Commissioners:
Ruth Y. Goldway, Chairman;
Mark Acton, Vice Chairman;
Nanci E. Langley; and


Robert G. Taub

Pimmit Branch
Docket No. A2011-90

Falls Church, Virginia

ORDER ON MOTIONS TO SUPPLEMENT THE RECORD
AND MODIFYING PROCEDURAL SCHEDULE

(Issued November 29, 2011)

Elaine J. Mittleman (Petitioner) has filed two motions requesting that the Postal Service be directed to supplement the record in this docket.  Petitioner also requests that the procedural schedule be modified.  As discussed below, the motions are denied in part and granted in part.
First Motion.  On October 18, 2011, the Commission received a motion from Petitioner for an order directing the Postal Service to supplement the record with information regarding the Falls Church, Virginia main post office.
  Motion I includes three requests.  It asks that the Postal Service provide information about a possible “relocation of the Falls Church Post Office, which is presently located at 301 W. Broad Street, Falls Church, VA 22046.”  Id. at 4.  That Motion also asks that Petitioner be granted an extension of time to file her initial brief until after the record has been supplemented.  Id.  Finally, Motion I requests that the Postal Service be directed to post a notice of Petitioner’s appeal at the Pimmit branch and make the appeal documents available there.  The Postal Service opposes the first and third requests.

Petitioner indicates she was advised by a Postal Service employee that the facility located at 301 W. Broad Street “will be relocated in the near future.”  Motion I at 2.  She contends that “the planned relocation presents many questions” principally related to carrier service.  Id.  Petitioner also raises concerns about the lease on the 301 W. Broad Street facility and about the possible relocation site, e.g., how the site will be chosen and whether Falls Church will be retained in the name.  Id. at 2-3.  She asserts that “[i]t is important to understand the financial implications” of the planned relocation.  Id. at 3.
The Postal Service responds by distinguishing between the facilities located at 301 W. Broad Street, which serves as a carrier annex, and 800 W. Broad Street, which offers retail services to the public.  Answer I at 2-3.  It contends that plans regarding the former “evidently did not inform the discontinuance of the Pimmit Branch” and therefore are not germane to this appeal.  Id. at 3.
The Commission is not persuaded that the information sought by Petitioner is relevant to this appeal.  First, the facility at 301 W. Broad Street serves as a carrier annex.  It provides no postal retail services.  Relocation of the carrier annex would not be subject to review under section 404(d).
Second, that facility is not identified as a potential access point for retail services in the record below.
Third, any information with respect to the possible relocation would be speculative and outside the record that was before the Postal Service.  See 39 U.S.C. § 404(d)(5).
  Accordingly, for these reasons, the request to supplement the record is denied.
The Postal Service does not oppose an extension of the procedural schedule.  Id.  That request is granted.  A new procedural schedule is attached.
Regarding the posting of the Final Determination, Postal Service regulations applicable to the discontinuance of stations and branches were revised effective July 14, 2011.  76 FR 41413.  In a change from the then-existing rules, the revised rules provide for notice of the final determination to be posted in each affected Postal Service-operated retail facility.  See 39 CFR § 241.3(g)(1).
In this docket, Petitioner requests that the Final Determination be posted at the Pimmit branch.  It is the Commission’s understanding that the Pimmit branch is closed.  Under the circumstances, there would be no benefit to customers of the Pimmit branch from posting appeal documents.  Accordingly, the request to direct the Postal Service to post documents related to the appeal is denied.
Second Motion.  In a second motion, filed November 7, 2011, Petitioner requests the Postal Service be directed to supplement the record to explain why it chose Pimmit branch to study for possible closing.
   She also suggests that the Postal Service should correct references in the Final Determination to “Chevy Chase [Bank],” which Petitioner asserts no longer exists.  Id. at 2.  Petitioner again requests an extension of time to file her initial brief.  Id. at 3.
Petitioner contends that:

It is necessary to understand the basis on which the Pimmit Branch was selected for study.  It apparently was not based on the initiatives.  Thus, in order to evaluate the Final Determination, petitioner requests that the Postal Service explain the basis on which the Pimmit Branch was selected for study and discontinuance.
Id.
The Postal Service opposes the request to supplement the record.
  It argues that its regulations in effect at the time the Pimmit branch study began contained “no specific criteria…for field-initiated discontinuance actions of classified stations and branches.”  Id. at 1-2.  It states that any rationale for closing Pimmit branch is found in the Administrative Record.  Id. at 2.
Pursuant to 39 U.S.C. § 404(d), the Postal Service is authorized to close or consolidate post offices.  To do so, it must fulfill certain requirements, which, for purposes of review by the Commission, do not include the basis on which an office was selected for study.  As noted above, Commission review under 39 U.S.C. § 404(d) is limited to the record that was before the Postal Service.  The request that the Postal Service elaborate on its selection of the Pimmit branch is denied.
The Postal Service responds to Petitioner’s suggestion that references in the Final Determination to Chevy Chase Bank be corrected.  It notes that no procedure exists in either the Commission’s rules or the “Postal Service’s Handbook PO-101 for a Petitioner to supplement the record after a final determination has been issued.”  Id.  The Postal Service concludes that Petitioner may attach the relevant information to her pleadings.  Id.
The Postal Service is correct —the issue can be argued on brief.  If subsequent events render material facts on which a decision is made obsolete, the Postal Service is under an obligation to inform the Commission (and the parties) in timely fashion.  In this Order, the Commission reaches no conclusion about whether the issue raised by Petitioner is material.  However, the Commission requests the Postal Service to file no later than December 2, 2011 notice of any events that have made material facts (or findings) relied upon in the Final Determination obsolete or no longer valid.
As noted above, Petitioner’s request for an extension of time to file her initial brief is granted.
It is ordered:

1. The Motion of Petitioner to Request the United States Postal Service to Supplemental the Record Concerning the Relocation of the Main Post Office in Falls Church, Virginia 22046, filed October 18, 2011, and Motion of Petitioner to Request the United States Postal Service to Supplement the Record Concerning the Pimmit Branch Study Falls Church, Virginia 22043, filed November 7, 2011, are denied in part and granted in part as described in the body of this Order.
2. Postal Service notice of subsequent events, if any, is due December 2, 2011.

3. The revised procedural schedule listed below is hereby adopted.
By the Commission.
Shoshana M. Grove
Secretary
Commissioner Langley not participating.
PROCEDURAL SCHEDULE
(Revised November 29, 2011)

December 9, 2011
Deadline for Petitioner’s Form 61 or initial brief in support of the petition (see 39 CFR 3001.115(a) and (b))

December 16, 2011
Deadline for answering brief in support of the Postal Service (see 39 CFR 3001.115(c))

December 23, 2011
Deadline for reply briefs in response to answering briefs (see 39 CFR 3001.115(d))

December 29, 2011
Deadline for motions by any party requesting oral argument; the Commission will schedule oral argument only when it is a necessary addition to the written filings (see 39 CFR 3001.116)

January 20, 2012
Expiration of the Commission’s 120-day decisional schedule (see 39 U.S.C. 404(d)(5))
DISSENTING OPINION OF CHAIRMAN GOLDWAY

In a motion dated October 18, 2011, Petitioner seeks to have the Postal Service post notice of the Petitioner’s appeal at the Pimmit branch, and to make the appeal documents available at that location.  In addition, Petitioner seeks to supplement the record by obtaining information concerning the potential relocation of a nearby post office which had been the subject of press reports.  I would grant these requests.
Posting of Appeal Documents

The majority opinion suggests scant benefit to requiring the posting of the relevant documents for patron reference at the Pimmit Branch at this time.  However, patron notification is a core aspect of due process.  Waiving this obligation, even after the fact, where the Postal Service refuses to provide proper notice does not promote the due process principles embedded in our regulations for the handling of post office closing appeals.

The Commission’s Rules state that “In all proceedings conducted pursuant to this subpart H, the Postal Service shall cause to be displayed prominently, in the post office or offices serving the patrons affected by the determination to close or consolidate a post office which is under review, a copy of the service list and all pleadings, notices, orders, briefs and opinions filed in such proceedings.”  39 CFR 3001.117.  The Rule goes on to say:  “Failure by the Postal Service to display prominently any such document shall be deemed sufficient reason to suspend the effectiveness of the Postal Service determination under review until final disposition of the appeal.”  Id.  Furthermore, Rule 3001.112 specifies “notices to local patrons” as part of the record on review.

Notice is an essential element of the opportunity to be heard.  However, despite the importance of notice to local patrons, the Manager, Post Office Operations stated that final determinations were not to be posted for stations and branches of a post office.  See attachment to Letter to Elaine J. Mittleman, filed November 7, 2011.
Congress gave protection to the adequacy of postal service in rural areas and smaller communities, but in my opinion those who live in other areas and whose post offices may sometimes be called stations or branches also deserve rights of basic due process such as notification.  I believe it is necessary for the Postal Service to follow Rule 3001.117.

Relocation of a Falls Church Facility

The majority supports the Postal Service assertion that details of any relocation of a Falls Church facility are not material to this docket.  However, I note that a Falls Church retail facility is mentioned throughout the Administrative Record, including within the Proposal to Close, as the primary alternate service location.  As a result, I feel that the purported relocation should be part of the record on review.

The Commission’s regulations state that the record on review includes “The written determination sought to be reviewed or enforced, the conclusions and findings upon which it must be based under section [404(d)2]
 of the Act, the notices to local patrons and the evidence contained in the entire administrative record before the Postal Service shall constitute the record on review.”  39 CFR 3001.112.  “The record shall contain all evidence considered by the Postal Service in making its determination and shall contain no evidence not previously considered by the Postal Service.”  Id.  The Postal Service’s record on review should include information about the status of the receiving post office(s).
Factual circumstances known to the Postal Service at the time of the Final Determination regarding relocation, closure or other major changes to a receiving location are germane, material and relevant to the Commission’s review.  The Postal Service should not overlook the near-term costs and obligations incurred by or likely to be incurred by the receiving facility when assessing economic savings as required under 39 U.S.C. 404(d)2.

Ruth Y. Goldway






� Motion of Petitioner to Request the United States Postal Service to Supplement the Record Concerning the Relocation of the Main Post Office in Falls Church, Virginia 22046, October 18, 2011 (Motion I).  On November 7, 2011, intervenor Ritchey filed a motion for extension of time to file the initial brief.  Motion of Petitioner for an Extension of Time to File the Initial Brief, November 7, 2011.  This Order has the effect of granting that motion.


� Answer of United States Postal Service in Opposition to Petitioner’s Motion to Request the United States Postal Service to Supplement the Record, October 25, 2011 (Answer I).


� As noted below, an event subsequent to the final determination may render material facts on which a decision is made obsolete or no longer valid.  In this instance, however, “planning for [the 301 W. Broad Street] facility evidently did not inform the discontinuance of the Pimmit Branch.” Answer I at 3.


� Motion of Petitioner to Request the United States Postal Service to Supplement the Record Concerning the Pimmit Branch Study Falls Church, Virginia 22043, November 7, 2011, at 1-2 (Motion II).


� Answer of United States Postal Service to Petitioner’s Motion Dated November 7, 2011, to Request the United States Postal Service to Supplement the Record, November 14, 2011 (Answer II).


� The rules refer to the previous statutory cite for this provision and await updating.






