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The Postal Service respectfully requests that the Commission grant this 

motion for partial dismissal of the complaint brought by the City and County of 

San Francisco (the “Complaint”).1  On May 18, 2011, the City and County of San 

Francisco (the “Complainant”) filed the Complaint pursuant to 39 U.S.C. § 3662, 

alleging that the Postal Service’s single point mail delivery to single-room 

occupancy (“SRO”) hotels violates 39 U.S.C. § 403(c) and other statutes and 

regulations, including 39 U.S.C. § 401(2).  Complainant alleges facts and legal 

violations in two counts.  In Count I, Complainant essentially challenges the 

Postal Service’s interpretation of its own regulations as applying or not applying 

to SRO hotels.  Under the alleged facts, Complainant contends that the Postal 

Service has inaccurately and unlawfully elected to classify delivery to SRO hotels 

as governed by regulations DMM § 508.1.7.2 and POM § 615.2 (rules applicable 

to “hotels, schools, and similar places”), rather than to classify such delivery as 

governed by POM § 631.451 (rules applicable to “a residential building 

containing apartments or units occupied by different addressees”).2  The only 

                                                 
1 Complaint of the City and County of San Francisco, PRC Docket No. C2011-2 (May 18, 
2011). 
2 POM § 631.45 applies, however, only after the Postal Service has already concluded 
that a building, or set of buildings, provides long term permanent housing for occupants 
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statutory basis alleged for this count is violation of 39 U.S.C. § 401(2), which 

consists of a general grant of power to the Postal Service to adopt regulations 

that further its legitimate functions under controlling legislation.  The 

Complainant, however, has not challenged either set of regulations under section 

401(2) as beyond the Postal Service’s authority to carry out its functions, or the 

validity of the regulations under applicable procedural requirements controlling 

their adoption.  Alternatively, the Complainant argues that the act of interpreting 

these regulations, namely, a letter issued by the Postmaster of San Francisco, 

should have been adopted as a regulation under section 401(2), according to 

unspecified procedural requirements. 

In Count II, the Complainant alleges violation of 39 U.S.C. § 403(c).  

Under the facts alleged in this count, the Complainant contends that the Postal 

Service’s continuing provision of the established mode of delivery to residents of 

SRO hotels constitutes undue or unreasonable discrimination. 

The Commission’s jurisdiction to entertain complaints under 39 U.S.C. § 

3662 is strictly limited to allegations of violations of specifically enumerated 

statutory provisions.  While the Complainant has arguably alleged facts sufficient 

to complain of undue disparate treatment under section 403(c), it has not alleged 

facts sufficient to sustain a challenge under section 401(2).  To the extent that 

provision provides an independent basis for jurisdiction, it is not a broad 

exception to the statutory limitation on the Commission’s jurisdiction.  It does not 

permit circumvention of that limitation by allowing challenges to the Postal 
                                                                                                                                                 
and that some form of centralized delivery is appropriate.  Complainant accordingly 
attacks decisions made many decades ago, or longer, when delivery to those SRO 
hotels first commenced.   
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Service’s delivery policies or operational decisions generally.  Nor is the 

Complainant’s alternative theory, that any act of interpreting Postal Service 

regulations must be authorized by formal amendment of existing regulations, 

supported by any statute or legal principle.  Accordingly, since Count I does not 

constitute a valid basis for a complaint under section 3662, it should be 

dismissed for lack of jurisdiction. 

 

PROCEDURAL HISTORY 

 

On May 5, 2009, the Complainant filed a complaint with the United States 

District Court for the Northern District of California, challenging the Postal 

Service’s practice of providing single point delivery to SRO hotels.  On November 

5, 2009, the court dismissed the Complainant’s claims for declaratory judgment, 

all claims based upon regulatory or statutory grounds, and its claims against 

Postal Service employees in their individual capacities, leaving only the 

Complainant’s constitutional claims based on the equal protection provision of 

the Fifth Amendment, the right of free speech and freedom of association under 

the First Amendment, and the right to privacy.  See Exhibit 1 (District Court 

Pleadings).3  The Complainant now challenges the same Postal Service 

operational policy in the Complaint filed with the Commission on May 18, 2011, 

effectively reviving grounds already dismissed by the federal district court. 

                                                 
3 Exhibit 1 includes the Postal Service’s motion to dismiss, Plaintiffs’ opposition to the 
Postal Service’s motion to dismiss, the Postal Service’s reply to Plaintiffs’ opposition, 
and the court’s order partially granting Defendants’ motion to dismiss. 
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The court’s order fails to address the many specific grounds identified by 

the Postal Service that bar Plaintiffs from any relief on regulatory or statutory 

grounds (and that, in the Postal Service’s view, should also bar Plaintiffs’ 

constitutional tort theories).  These grounds include: (1) lack of standing, (2) 

failure to show any causal nexus between Postal Service actions and the claimed 

harms, (3) the lack of any valid cause of action, (4) that the relief sought cannot 

resolve Plaintiffs’ problems (redressability), (5) that Plaintiffs’ claims are barred 

by the Federal Tort Claims Act, (6) Plaintiffs’ alternate avenues for relief (a tort 

claim that would be handled in conformity with the Federal Tort Claims Act, 

appeal to the Postal Service Consumer Advocate, or a complaint with the Postal 

Regulatory Commission), (7) criminal complaints pursuant to 18 U.S.C. §§ 1391-

1437, (8) the lack of a justiciable controversy since any impact of the supremacy 

clause on the San Francisco statutory requirement that SRO hotels install 

apartment style delivery receptacles was not properly raised and (9) that Currier 

v. Potter, 379 F.3d 716 (9th Cir. 2003), which found the PRC lacked jurisdiction to 

hear that complaint (and therefore that of Plaintiffs herein), was superseded by 

the Postal Accountability and Enhancement Act’s expansion of complaint 

jurisdiction under section 3662.  So while Plaintiffs’ statutory and regulatory 

claims were all dismissed in the Northern District of California, leaving only so-

called constitutional torts, Complainant revives its non-constitutional claims 

before the Commission.  The Postal Service does not dispute the Complainant’s 

case rests upon section 403(c) of title 39, if only because Complainant seeks 

undue discrimination in its favor: centralized delivery to hotels that elsewhere in 
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San Francisco and the nation generally qualify for only the single point drop they 

now receive. 

 

FACTUAL BACKGROUND 

 

SRO hotels are buildings in which occupants rent single rooms, usually 

without a private bathroom or kitchen.  Complaint at ¶ 19.  SRO hotels are not 

necessarily considered apartment buildings under Postal Service regulations, as 

Complainant asserts.  Under the Postal Service’s regulatory scheme, SRO hotels 

fit under regulations governing “hotels, schools, and similar places.”  Postal 

Operations Manual (“POM”) § 615.24; Domestic Mail Manual (“DMM”) § 

508.1.7.2.5  At most SRO hotels, the Postal Service delivers mail to a single 

point, such as a desk clerk or receptacle (“single point delivery”).  See Complaint 

at ¶ 7.6     

                                                 
4 POM § 615.2 provides: “Mail Addressed to Persons at Hotels, Schools, and Similar 
Places.  Mail addressed to persons at hotels, schools, and similar places is delivered to 
the hotel or school.  If the addressee is no longer at that address, the mail is redirected 
to his or her current address by the hotel or school.  If the forwarding address is 
unknown, the mail is returned to the Post Office.”  The POM consists of regulations of 
the Postal Service.  39 C.F.R. § 211.2(a)(2). 
5 DMM § 508.1.7.2 (changed to DMM 508.1.6.2 on January 2, 2011) provides: “Hotel or 
School.  Mail addressed to a person at a hotel, school, or similar place is delivered to the 
hotel, school, etc.  If the addressee is no longer at that address, the mail must be 
redirected to the current address, if known, or endorsed appropriately and returned by 
the institution to the Post Office.”  The DMM consists of regulations of the Postal 
Service.  39 C.F.R. § 211.2(a)(2). 
6 The specific location or receptacle to which the Postal Service delivers is established 
by joint agreement of the Postal Service and a representative of the ownership or 
management responsible for the business located in the building prior to 
commencement of delivery.  The Postal Service does not agree to any location where 
the safety of the mail, or of customers or carriers, is in question.  After delivery of mail 
each day, building management becomes responsible for the mail and provides it to 
respective addressees.  Prior to the making of such agreement, the Postal Service first 
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In 2006, the City of San Francisco (the “City”) enacted the Residential 

Hotel Mail Receptacle Ordinance (“Ordinance”), codified at S.F. Admin. Code § 

41E.3.  Complaint at ¶ 22.  The Ordinance requires the owners of SRO hotels to 

install separate mail receptacles for each residential unit.  Id.  Despite the 

passage of the City’s Ordinance, many SRO hotel owners have refused to install 

individual mail receptacles.  Complaint at ¶ 48. 

Prior to December 2008, some Postal Service employees in San 

Francisco agreed to convert the mode of delivery from single point delivery to 

centralized delivery into individual mail receptacles (“expanded delivery”) at some 

SRO hotels after the installation of receptacles.  See Complaint at ¶¶ 24-25. 

In November 2008, the Postal Service, through San Francisco Postmaster 

Noemi Luna, explained in a letter to the City’s Department of Building Inspection 

that the conversion of delivery to individual mail receptacles at SRO hotels was 

contrary to postal regulations and expensive (the “Luna Letter”).  Complaint at ¶¶ 

29-30. 

In December 2008, San Francisco Postmaster Noemi Luna informed the 

Department of Building Inspection that the Postal Service would no longer deliver 

to individual mail receptacles beginning on January 5, 2009.7  Luna stated that 

the City’s ordinance is preempted “to the extent that it attempts to frustrate or 

interfere with the operations of the Postal Service.”  See Complaint, Exhibit 1. 

                                                                                                                                                 
determines the mode or modes of delivery for which the location is eligible.  SRO hotels 
generally qualify for only single point delivery as described by POM § 615.2.  By means 
of this Complaint, Complainant seeks to renege on this arrangement as a solution to its 
own ongoing failures at respective SRO hotels to take proper custody of the mail and 
deliver it securely to respective SRO hotel guests. 
7 The Complainant designated a copy of the letter as Exhibit 1 to the Complaint. 
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In January 2009, Postal Service employees in San Francisco discontinued 

the improvidently granted conversion of delivery mode (which was contrary to the 

standard specified in POM § 631.6) to centralized delivery and reverted to single 

point delivery at those SRO hotels where the improper mode of centralized 

delivery had been in place for fewer than 90 days, as provided by POM § 631.7.  

See Complaint at ¶ 6. 

  An unspecified number of SRO hotel guests have complained that they 

do not always receive all of their mail.  Complaint at ¶ 45.  The Complainant 

alleges that the mail of some SRO hotel guests has been mishandled after 

delivery by the mail carrier.  Complaint at ¶ 45.  The Complainant has identified 

misconduct by SRO hotel managers that has prevented SRO hotel occupants 

from receiving all of their mail.  See Exhibit 2 (Federal Court Complaint) at ¶¶ 24-

25.  Some occupants claim that SRO hotel managers or desk clerks have 

violated their privacy by reading their mail.  Id.  One occupant claimed that her 

manager required her to retrieve her mail during specified time frames, causing 

her to use the stairs more frequently than her disability affords.  Exhibit 2 at ¶ 23.  

Other occupants have told the Complainant that they did not receive potential 

governmental benefits, faced eviction, or suffered medical, financial, or emotional 

consequences because they did not receive one or more pieces of mail.  

Complaint at ¶ 47. 

The Complainant alleges that the Postal Service directs mail carriers to 

leave mail at a single point, commonly the front desk or entryway of a SRO hotel.  

See  Complaint at ¶ 6.  The Complainant alleges that this policy is inconsistent 
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with the mail delivery service provided at other buildings, and in other cities.  

Complaint at ¶¶ 68-69.     

The Complaint alleges two counts: Count I (Declaratory Relief) and Count 

II (Violation of 39 U.S.C. § 403(c)). 

 

ARGUMENT 

 

 This motion focuses on the Complainant’s claims brought pursuant to a 

statute or regulation other than 39 U.S.C. § 403(c) (“non-403 claims”).  In Count I 

of the Complaint, the Complainant cites only section 401(2) as a statutory basis 

for challenging the Postal Service’s conduct.  In essence, the Complainant 

challenges the Postal Service’s act of interpreting and applying regulations 

governing the delivery of mail to various types of buildings where occupants stay 

for one or more nights.  The Complainant does not, however, explain how the 

Postal Service’s interpretations violate section 401(2).  In fact, the only 

connection alleged between that statutory provision and the challenged Postal 

Service interpretations is the assertion that the questioned regulations were 

adopted pursuant to the Postal Service’s authority under section 401(2).  The 

Complainant does not allege that the regulations are beyond the scope of that 

authority, or that they were improperly established.  Alternatively, the 

Complainant alleges that the act of interpreting and applying the regulations, to 

the extent that such conduct conflicts with the Complainant’s own interpretations, 

could only have been accomplished through formal amendment of the existing 
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regulations.  In this regard, the Complainant contends that the interpretations 

(including the Luna Letter) constitute de facto regulations that should have been 

adopted through some unspecified obligation contained in section 401(2)’s 

general grant of authority. 

Both variations asserted in Count I fail to establish jurisdiction under 

section 3662, which strictly limits the scope of the Commission’s jurisdiction to 

specific statutory bases.  Section 401(2) is not a gateway to challenging any type 

of Postal Service conduct, simply because that conduct may have been guided 

or authorized by regulations.  Nor does the general grant of authority in section 

401(2) establish any obligation to apply regulations only through formal 

amendment, or specify any procedure for such amendment.  In this regard, the 

Complainant has pointed to no other statutory basis or legal principle that would 

sustain its theory.  Accordingly, since the Complainant has not alleged facts or 

law sufficient to sustain its claim under Count I, it must be dismissed. 

I. THE COMPLAINANT’S NON-403 CLAIMS DO NOT FALL WITHIN THE 
COMMISSION’S COMPLAINT JURISDICTION. 

 
The Complaint purports to allege violations of 39 U.S.C. § 401(2).  

Complaint at ¶ 8.  The claims under section 401(2) assume an interpretation of 

the Commission’s complaint jurisdiction that is overbroad and reflects an 

inaccurate understanding of the relevant statutes. 

For the Commission to entertain a complaint, the allegations in that 

complaint must fall within the Commission’s authority under section 3662.  That 

section limits the Commission’s subject-matter jurisdiction to certain other 

enumerated statutes or regulations promulgated under those statutory 
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provisions.  39 U.S.C. § 3662(a); see also, 39 C.F.R. § 3030.2.  Under the 

Commission’s rules, a complaint must clearly identify and explain how Postal 

Service action or inaction violates applicable statutory standards or regulatory 

requirements, and it must include citations to the relied upon section or sections 

of title 39 of the United States Code, or the governing order, regulation, or other 

regulatory requirements.  39 C.F.R. § 3030.10(a)(2). 

Except for the portion of its Complaint that claims a violation of section 

403(c), the Complainant relies solely on section 401(2) as a basis for jurisdiction 

under section 3662(a).8  Section 401(2) authorizes the Postal Service, as one of 

its general powers, “to adopt, amend, and repeal such rules and regulations, not 

inconsistent with this title, as may be necessary in the execution of its functions 

under this title and such other functions as may be assigned to the Postal 

Service under any provisions of law outside of this title[.]”  The Complainant 

implies that the Postal Service’s application and interpretation of regulations 

governing mail delivery, as reflected in its single point mail delivery to SRO 

hotels, violates section 401(2).  See Complaint at ¶ 8.  But the Complainant does 

not explain how the Postal Service’s delivery method violates section 401(2), and 

instead merely quotes the statutory provision.  See Complaint at ¶¶ 8-13.   

A. The Postal Service’s Actions Alleged in the Complaint 
Do Not Implicate Section 401(2). 

 
Even taken on its own terms, the Complaint does not fall properly within 

the Commission’s subject-matter jurisdiction under sections 3662(a) and 401(2).  

Section 401(2) grants the Postal Service authority to adopt, amend, and repeal 
                                                 
8 The Postal Service would agree with the tacit acknowledgment that no other statute 
enumerated in section 3662 is relevant to the allegations of this Complaint. 
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regulations “as may be necessary in the execution of its functions under this title 

and such other functions as may be assigned to the Postal Service under any 

provisions of law outside of this title.”  The Complainant, however, has not 

alleged violation of this provision by challenging the regulations under the 

standard expressed in this grant of authority.  In fact, the Complainant has not 

challenged the regulations governing delivery policy at all.  Rather, the 

Complainant has challenged the Postal Service’s application of those regulations 

to SRO hotels.    

Reference to section 401(2) in section 3662 does not create a back door 

under the statutory complaint procedure that would permit circumvention of the 

clear limitation on the Commission’s jurisdiction, simply because alleged Postal 

Service conduct is authorized or guided by regulation.  By its terms, section 3662 

is limited to complaints that the Postal Service is not acting in conformance with 

“the requirements of the provisions of sections 101(d), 401(2), 403(c), 404a, or 

601, or this chapter (or regulations promulgated under those provisions)….”  

Unless a complainant can establish a clear violation of the “requirements” of the 

alleged statutory basis for the complaint, it must fail for lack of jurisdiction. 

As a policy matter, and consistent with the legislative history of amended 

section 3662, this plain-meaning understanding avoids the disruptive effect that 

the Complainant’s view would have on Postal Service operations: if parties were 

allowed to litigate Postal Service operations decisions under sections 3662(a) 

and 401(2), and the application and interpretation of regulations reflected by 

these decisions, the Postal Service’s ability to manage and conduct operations 
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would be seriously disrupted.  An acceptance of the Complainant’s 

misunderstanding of section 401(2) would allow Postal Service operations to be 

held up by any disagreement raised by a customer, and make it impossible for 

the Postal Service to conduct its business effectively. 

B. The Complaint Relies on an Overbroad View of Section 
401(2) as a Basis for Section 3662(a) Jurisdiction. 

 
 The Complainant’s broad take on the relation between sections 401(2) 

and 3662(a) threatens to explode section 3662(a)’s express limits on the 

Commission’s complaint jurisdiction.  In its non-403 claims, the Complainant cites 

section 401(2) as the basis for the Commission’s jurisdiction over its allegation 

that the Postal Service’s mail delivery to SRO hotels is inconsistent with Postal 

Operations Manual § 631.45.  But the Complainant does not explain how Postal 

Service operations allegedly inconsistent with a provision of the Postal 

Operations Manual trigger section 401(2) jurisdiction.  The Complainant has not 

alleged inconsistency between a regulation and any statute.  Instead, the 

Complainant has focused on the consistency of operations with regulations, 

which is not the subject of section 401(2).  Congress explicitly excluded Postal 

Service operations decisions from the scope of jurisdiction under § 401(2).  152 

Cong. Rec. S767 (daily ed. Feb. 7, 2006) (statement of Sen. Collins) (It is my 

hope that … we can work to assure that the Postal Regulatory Commission does 

not become embroiled in attempts to resolve disputes as to … purely operational 

decisions of the Postal Service).   

 It appears that the Complainant seeks to convert the reference to section 

401(2) and that provision’s condition specifying regulations “inconsistent with this 
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title” into a catch-all for the Commission to exercise complaint jurisdiction over 

the Postal Service’s general compliance with any statute, regulation, or internal 

guideline related to title 39, US Code.  Thus, the Complainant’s approach to 

sections 401(2) and 3662(a) would expand the Commission’s jurisdiction beyond 

Congress’s delineations in section 3662(a). 

II. THE LUNA LETTER IS NOT A REGULATION UNDER 39 C.F.R. §211.2. 

The Complainant makes an inconsistent and false assertion that “the 

Postal Service’s stated policy [regarding mail delivery to SRO hotels], set out in 

the Luna Letter, is a regulation enacted outside the scope of the Postal Service’s 

regulatory authority as set forth in 39 U.S.C. § 401(2) and 39 C.F.R. § 211.2(a).”  

Complaint at ¶ 11.  Without explanation, the Complainant makes statements in 

complete opposition to the assertion that the policy in the Luna Letter is a 

regulation.  See, e.g., Complaint at ¶ 34 (“The Luna Letter is not a Postal Service 

regulation.”).  The Complainant even seeks, as declaratory relief, a judgment that 

“[t]he Luna Letter is not a federal regulation and is not a valid Postal Service 

regulation pursuant to 39 U.S.C. § 401(2) and 39 C.F.R. § 211.2(a).”  Complaint 

at ¶ 59.   

The only way to reconcile this verbal inconsistency is to infer from the 

Complainant’s allegations that the Luna Letter represents a de facto amendment 

of the existing regulation governing delivery to apartment-style residences (POM 

§ 631.45).  The logic of this contention would rest on the unstated and 

unestablished principle that every action by the Postal Service interpreting an 

existing regulation governing delivery policy or operations can only be 
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accomplished through formal amendment of the regulation.  The Complainant’s 

allegations also imply that section 631.45 specifically includes reference to SRO 

hotels, and that any attempt to interpret that regulation as not encompassing 

such buildings would constitute a violation of the terms of the existing regulation. 

However, the questioned regulation does not specifically refer to SRO 

hotels, but, rather, describes buildings in general terms capable of being applied 

to how buildings are used in a wide array of factual circumstances.  In this 

instance, the Postal Service long ago determined that SRO hotels must first be 

examined in light of POM § 615.2 and therefore do not fall within the ambit of 

section 631.45, but rather meet the definition of “hotels, schools, and similar 

places” under POM § 615.2 and DMM § 508.1.7.2.  The Complainant, however, 

has alleged no facts or law that would establish that the Luna Letter conflicts with 

the plain language of either set of regulations, or that the Postal Service’s 

interpretation is inconsistent with the “requirements” of 39 U.S.C. § 401(2).  The 

Complainant, moreover, simply chooses to ignore POM § 631.6, Conversion of 

Mode of Delivery, when that is the relief it actually seeks under postal 

regulations. 

The Postal Service agrees with the Complainant’s representations that the 

Luna Letter is not a regulation.  The Luna Letter is a letter describing the Postal 

Service’s interpretation of statutes and regulations that support its single point 

mail delivery to SRO hotels.  Section 211.2(a) defines Postal Service regulations, 

and the Luna Letter does not fall within that definition.9  The Postal Service has 

                                                 
9 39 C.F.R. 211.2(a) provides: 
 (a)  The regulations of the Postal Service consist of: 
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not asserted that the Luna Letter is a regulation, and the Complainant does not 

contend that the Postal Service has made such assertions.    

For the reasons above, the Complainant’s non-403 claims fall outside the 

Commission’s jurisdiction under 39 U.S.C. § 3662(a), and should be dismissed.  

III. THE SUBMISSION OF THIS PARTIAL MOTION TO DISMISS  
 ENLARGES THE TIME PERIOD FOR FILING THE ANSWER.  
 
 The filing of a partial motion to dismiss enlarges the time for the 

defendant’s answer to all counts of a complaint, including the counts not 

addressed in the partial motion to dismiss.  Brocksopp Engineering, Inc. v. Bach-

Simpson Ltd., 136 F.R.D. 485 (E.D. Wis. 1991); see generally Michael D. 

Moberly and Andrea G. Lisenbee, To Plead or Not to Plead?: Assessing the 

Effect of a Partial Motion to Dismiss on the Duty to Answer, 13 SUFFOLK J. TRIAL 

& APP. ADVOC. 45 (2008) (discussing majority view that partial motion to dismiss 

tolls the time period for a defendant’s answer to all claims).  The Postal Service 

intends to file its answer after the Commission rules on this motion, in 

accordance with Commission Rule 3030.12.           

 

 

                                                                                                                                                 
 (1)  The resolutions of the Governors and the Board of Governors of the U.S. 
Postal Service and the bylaws of the Board of Governors; 
 (2)  The Mailing Standards of the United States Postal Service, Domestic Mail 
Manual; the Postal Operations Manual; the Administrative Support Manual; the 
Employee and Labor Relations Manual; the Financial Management Manual; the 
International Mail Manual;  and those portions of Chapter 2 of the former Postal Service 
Manual and chapter 7 of the former Postal Manual retained in force. 
 (3)  Headquarters Circulars, Management Instructions, Regional Instructions, 
handbooks, delegations of authority, and other regulatory issuances and directives of the 
Postal Service or the former Post Office Department.  Any of the foregoing may be 
published in the FEDERAL REGISTER and the Code of Federal Regulations. 
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CONCLUSION 

 

The United States Postal Service respectfully requests that the Postal 

Regulatory Commission dismiss claims brought by the Complainant pursuant to 

any statutory authority other than 39 U.S.C. § 403(c). 

Respectfully submitted, 

UNITED STATES POSTAL SERVICE 
By its attorneys: 

Daniel J. Foucheaux, Jr. 
Chief Counsel, Pricing and Product 
Support 
 
Kenneth N. Hollies 
James M. Mecone 
 

475 L’Enfant Plaza, S.W. 
Washington, D.C. 20260-1137 
(202) 268-6525; Fax -6187 
June 7, 2011 
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1 PRELIMINARY STATEMENT

2 1. Many of San Francisco's most vulnerable residents – including elderly, disabled or low

3 income individuals and families – live in buildings known as Single Room Occupancy buildings or

4 "SROs." SROs in San Francisco are residential buildings in which tenants rent single rooms,

5 typically 8' x 10' in size. SROs rooms differ from studios in higher income apartment buildings only

6 in that they usually do not have a private bathroom or kitchen. Tenants typically share communal

7 bathrooms and/or kitchens with other SRO residents. Given the high cost of living in San Francisco

8 (the "City"), SROs often provide the only affordable housing option for persons living on fixed

9 benefits such as social security, disability payments, general assistance and other social safety nets.

10 SROs also serve as the housing of last resort for the working poor, particularly families with children.

11 2. Under the United States Postal Service's ("Postal Service" or "USPS") own regulations,

12 SROs are considered apartment buildings, and they are entitled to the same method ofmail delivery-

13 to individual locked boxes—that is afforded to all other tenants in all other apartment buildings. But

14 at SROs, the Postal Service directs its mail carriers to leave a bag of the building's mail near the

15 entryway or at the desk and just walk away, with no concern for the obvious danger that the mail will

16 be stolen or misdelivered or otherwise "disappear." For many sensitive pieces ofmail containing

17 monthly benefits checks, postal orders, critical health information, treasured personal letters and the

18 like, that is exactly what happens—and the Postal Service knows and tolerates it.

19 3. This unsupportable practice inflicts a panoply of harms on some of the City's most

20 vulnerable residents. Many SRO residents have been unable to pay the rent, faced eviction

21 proceedings, been forced into homelessness, lost crucial financial and medical benefits, and grown

22 estranged from family and friends as a direct result of the Postal Service's delivery policy. One

23 resident infected with Hepatitis C did not learn of his diagnosis until more than a year later, when he

24 happened to discover in his medical file a copy of a long-undelivered letter informing him he had

25 tested positive for the life-threatening blood-borne pathogen. Another long-term SRO resident who

26 had been diagnosed with terminal cancer missed appointment notices and even lost Medi-Cal coverage

27 because of the Postal Service's discriminatory mail delivery policy. Still more SRO tenants lost the

28
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1 opportunity to receive such state and federal benefits as Section 8 housing and SSI benefits because

2 they did not receive notices informing them of their eligibility until it was too late.

3 4. The Postal Service's delivery policy has also harmed San Francisco and its taxpayers.

4 Time and time again, the City has been forced to provide an economic safety net that would have been

5 unnecessary had the U.S. Postal Service delivered mail to low-income SRO apartment building

6 residents the same way it does to their economically better-off neighbors. Through its wrongful and

7 unjustified delivery policy, the Postal Service has impeded the City's ability to treat and prevent the

8 spread of diseases, to communicate matters of vital importance of its citizens, to fight homelessness,

9 and to carry out other necessary government services.

10 5. To enforce the rights of SRO tenants to receive their mail in the same reasonably secure

11 manner as all other apartment building residents, Plaintiffs City and County of San Francisco, the

12 Central City SRO Collaborative, the San Francisco Tenants Union, and the Housing Rights Committee

13 of San Francisco seek declaratory and injunctive relief to prevent Defendants United States Postal

14 Service, Postmaster General John E. Potter, Postal Service Vice President Michael Daley and San

15 Francisco Postmaster Noemi Luna from continuing to violate the equal protection, free speech, privacy

16 and freedom of association rights of disabled, elderly and low-income residents of San Francisco.

17 JURISDICTION AND VENUE

18 6. This Court has jurisdiction under 28 U.S.C. § 1331 because this action arises under the

19 Constitution and laws of the United States. In addition, this Court has jurisdiction under 39 U.S.C.

20 § 409(a) to hear actions brought against the Postal Service.

21 7. Venue in this District is proper pursuant to 28 U.S.C. § 1391(b)(2) because a substantial

22 part of the events or omissions giving rise to the claims occurred in this District.

23 INTRADISTRICT ASSIGNMENT

24 8. Pursuant to Civil Local Rule 3-2(d), intradistrict assignment is proper in either San

25 Francisco or Oakland because the acts or omissions giving rise to the claims presented in this

26 Complaint occurred in the County of San Francisco.

27

28
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PARTIES
1

2
9. San Francisco is a charter city and county organized and existing under the Constitution

and laws of the State of California. According to recent estimates, approximately 30,000 San3

Francisco residents-4% of the City's population —live in SROs. San Francisco relies on the mail to
4

5
communicate with SRO tenants about medical care, disease prevention, public assistance, elections,

6
and other important civic matters. The Postal Service's failure and refusal to deliver these

7
communications in the significantly more secure manner it uses for all other apartment buildings

8
causes great harm to the City. These harms include, but are not limited to, the financial, public health

and safety, and governance harms listed below:
9

10
a. Because Defendants refuse to provide safe and reliable mail service to SRO

11
residents in the same way they do for other apartment residents, SRO residents often do

12
not receive state or federal benefits checks or other government services on which they

13 depend. When an SRO resident does not receive the state or federal assistance he or

14
she needs, the City and County of San Francisco is left to pick up the slack in the form

15
of shelter, food, transportation, clothing, general assistance, and family respite child

16
care. All of these services are expensive and drain City resources.

17
b. SRO residents are also frequently denied federal and state benefits to which

18 they would have been entitled—such as Medi-Cal or Section 8 housing—because they

19
do not receive, and thus cannot respond to, correspondence sent by the federal or state

20 government. In such cases, San Francisco again provides City benefits and services at

21
its own expense, even though the individuals are entitled to receive state or federal

22
assistance.

23
c. The mission of the San Francisco Department ofPublic Health is to protect and

24 promote the health of all San Franciscans. To accomplish its duties, it is essential that

25
DPH have a safe, reliable, and private means of communicating with all residents of

26
San Francisco about their health and steps they can take to prevent the spread of

27
infectious diseases. Defendants' refusal to provide reliable and private mail service to

28
SRO residents (as it does for individuals and families who live in all other apartments)
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1 has prevented DPH from reliably contacting SRO residents, which has slowed,

2 complicated and otherwise hindered the treatment of its patients, all at increased

3 expense to DPH and the City.

4 d. Mail containing essential health information sometimes does not reach SRO

5 residents at all. By failing to deliver mail to SRO residents in a secure and reliable

6 manner, Defendants have prevented DPH and county hospitals from communicating

7 information that is vital to preventing the spread of infectious diseases to a segment of

8 the San Francisco population. Thus, Defendants' policy places all San Francisco

9 residents at increased risk of the spread of infectious disease.

10 e. The City's ability to prevent unsafe or unsanitary conditions at SROs is also

11 hampered because the Postal Service has entrusted mail delivery to SRO management

12 and desk clerks in contravention of its own regulations. Knowing the importance of

13 mail delivery to SRO residents, management at SROs and desk clerks often use their

14 unchecked ability to withhold mail to retaliate against residents who report unsafe

15 conditions to the City. For instance, after unsafe and unsanitary conditions at the SRO

16 caused a long-term resident to become ill, her husband reported the SRO to the San

17 Francisco Department ofBuilding Inspection. After the San Francisco Department of

18 Building Inspection required the SRO to remedy the unsafe conditions, the husband and

19 wife stopped receiving their mail. Because of this and other examples of retaliation,

20 SRO tenants reasonably fear that their mail will be withheld from them if they report

21 unsafe or unsanitary conditions to the City. Therefore, unsafe conditions go unreported

22 and the City's ability to protect public health is impeded.

23 f. SRO landlords have refused to install further individual, locked mailboxes

24 pursuant to a San Francisco ordinance because the Postal Service refuses to deliver to

25 them. Until the controversy between San Francisco and the Postal Service is settled,

26 San Francisco is also harmed because it is hindered in enforcing its own laws.

27 10. The Central City SRO Collaborative ("SRO Collaborative") is an association

28 established to organize, advocate for, and support SRO tenants in San Francisco's Central City
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1 neighborhoods, including the Tenderloin and South ofMarket. Founded in 2001, the SRO

2 Collaborative has for years worked to improve mail security and privacy for SRO tenants. The SRO

3 Collaborative, along with other organizations, worked closely with San Francisco elected officials to

4 draft and enact the San Francisco Ordinance that requires SRO owners to install locked mailboxes for

5 each of their residential units and to otherwise improve living conditions for SRO tenants.

6 11. The San Francisco Tenants Union ("Tenants Union") has been established for over 36

7 years, and provides information, counseling and advice to San Francisco tenants, including SRO

8 tenants, as well as advocacy and lobbying for tenants' rights at the state and local level. The Tenants

9 Union's members include SRO tenants whose rights have been violated by the Postal Service's

10 discriminatory delivery policy.

11 12. The Housing Rights Committee of San Francisco ("HRCSF") has been established for

12 28 years to educate and organize tenants, including SRO tenants, in San Francisco to secure habitable

13 and affordable housing. HRCSF provides counseling and advice to tenants about their rights, and

14 organizes tenants associations in buildings to improve conditions for residents and to fight unlawful

15 evictions. HRCSF's members include SRO tenants whose rights have been violated by the Postal

16 Service's discriminatory delivery policy.

17 13. Defendant United States Postal Service is an independent establishment of the

18 Executive Branch of the United States government. Pursuant to 39 U.S.C. § 403, the Postal Service is

19 charged with the responsibility for maintaining an efficient and reliable mail delivery system that

20 provides the types of mail service necessary to meet the needs of all different categories of mail and

21 mail users.

22 14. Defendant John E. Potter is the Postmaster General of the United States. He is

23 responsible for all postal operations in the United States. He is sued solely in his official capacity.

24 15. Defendant Michael Daley is the Postal Service's Vice President of Area Operations for

25 the Pacific Area, including California. He is responsible for all postal operations in California,

26 including mail processing and distribution and customer service and administrative operations. He is

27 sued solely in his official capacity.

28
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1 16. Defendant Noemi Luna is the San Francisco Postmaster. In that capacity, she is

2 responsible for postal operations in San Francisco. She is sued solely in her official capacity.
3 ALLEGATIONS

4 17. The Postal Service delivers mail for most SRO tenants to a desk clerk at the SRO, to a

5 box outside the SRO or to the entryway of the SRO. Unsurprisingly, mail delivered in these ways is

6 frequently lost, stolen, or opened by someone other than the addressee. Because of the unreliability of

7 the mail, SRO residents are frequently deprived of public or veteran's benefits checks, notification of

8 doctor's appointments or medical tests results, voter information materials, legal notices, letters from

9 family and friends, and other important correspondence. The consequences for SRO residents are

10 often severe. For many, the mail is their lifeline of financial support and critical information. The

11 failure of SRO residents to receive their mail may force them to live on the streets and may even

12 jeopardize their lives.

13 18. For example, checks—including benefits checks—and notifications about benefits that

14 the sender has entrusted to the mail are routinely lost or stolen before reaching the addressee. Because

15 these checks are often the residents' only source of income, people in this situation often find

16 themselves unable to pay the rent and/or buy food. This has cost some SRO residents their homes.

17 For years, "Leo" resided at an SRO in the Tenderloin District of San Francisco, but financial

18 difficulties arose and he had problems paying his rent. When his landlord brought eviction

19 proceedings, Leo negotiated an agreement to keep possession of his home in exchange for certain set

20 payments. He was able to make the first payment, but he had trouble with the second. To keep the

21 roof over his head, he decided to pawn his computer, his only valuable possession, for just a fraction

22 of what it was worth. For the third payment, Leo's mother sent him a postal money order in the

23 amount of $150. Leo, however, never received the postal order because it was stolen after it was

24 dropped off in an unsecured bag at his SRO by the Postal Service. Without the money order, Leo

25 could not pay his rent and was evicted shortly thereafter. Leo now lives in a homeless shelter run by

26 the City.

27
1 To safeguard their privacy and protect them from retaliation, Plaintiffs have substituted

28 pseudonyms for SRO residents' actual names.
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1 19. Many SRO residents have also lost the opportunity to receive state or federal benefits

2 because they did not receive notices informing them of their eligibility until it was too late to claim the

3 benefits. "Adam" relates that he did not receive a letter informing him that he qualified for Section 8

4 housing. Because he did not receive the letter, he did not respond and thus lost his housing benefits.

5 He was returned to the end of the multi-year waiting list for Section 8 housing.

6 20. The Postal Service's refusal to deliver mail to individual, locked mailboxes for SRO

7 residents has also significantly interfered with their ability to receive adequate health care and has

8 even put other San Franciscans at risk of infectious disease. A few years ago, for example, the San

9 Francisco Department of Public Health ("DPH") sent "David" a letter informing him that he had tested

10 positive for Hepatitis C, a blood-borne infectious disease that affects the liver. David did not receive

11 that letter and thus did not learn that he had Hepatitis C until over a year later when, while seeking

12 services from another agency, he by happenstance noticed a copy of the letter from DPH in his file.

13 Hepatitis C is contagious. It is sometimes curable if treatment begins early, and early treatment is

14 important to avoid cirrhosis, liver cancer, and liver failure. But because David did not learn ofhis

15 diagnosis for over a year, he was unable to take precautions to avoid spreading the disease to others,

16 and he lost the significant advantages of prompt treatment. And even after learning ofhis diagnosis,

17 David has missed doctor's appointments and other health information because of the unreliable mail at

18 his SRO. In addition to the harm to his health, David worries that letters containing his Hepatitis C

19 diagnosis or other sensitive medical information may have been opened by a desk clerk or someone

20 else at his SRO, thus exposing health information that David has a right to keep private.

21 21. "Paul, " another long-term SRO resident, has also been unable to obtain critical medical

22 care because the Postal Service's unjustifiable mail delivery policy for SROs results in so much lost

23 and stolen mail. Soon after he moved into his SRO, Paul was diagnosed with terminal cancer.

24 Although his very survival depends on his ability to access medical care and communicate with his

25 doctors, Paul frequently does not receive appointment notices or other treatment-related

26 correspondence from his doctors. To his great distress, due to unreliable mail service, Paul lost his

27 Medi-Cal coverage during his treatment because he did not receive, and thus did not respond to, a

28 notice mailed to him. Without medical health insurance, Paul had difficulty obtaining necessary
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1 medical care. As a result, the City has been forced to step in and provide his medical care at great

2 public expense.

3 22. Numerous SRO residents, most without knowing it, have also lost irreplaceable letters

4 from loved ones because of the Postal Service's unreliable method of delivering mail to SROs.

5 Particularly for individuals who do not have a phone or whose relatives live in foreign countries, the

6 mail provides the only realistic means of staying in contact. "Michael" reported that he never received

7 the last letter his mother sent to him before she died. "Andy" lost contact with his only daughter
8 because he did not receive (and therefore did not respond to) her letters, and when he did find her, she

9 refused to acknowledge him. Other SRO residents describe feeling involuntarily cut off from relatives

10 in foreign countries because it is too expensive to call and they only sporadically receive the letters

11 that their family members send.

12 23. Many SRO residents live with disabilities that make it difficult for them to receive mail

13 delivered to a desk clerk or to the lobby of an SRO. For instance, "Joan" has a disability that makes

14 climbing and descending stairs painful so she attempts to minimize the number of trips she makes

15 from her unit on the top floor to the lobby. Because the Postal Service refused to deliver her mail to a

16 private, secure mailbox, she is frequently forced to walk up and down the stairs to retrieve her mail

17 under threats from management that, if she does not collect her mail every single day during certain

18 hours, the SRO manager will return it to the Postal Service marked "Return to Sender." If the Postal

19 Service would deliver her mail to a secure, individual mailbox, she could retrieve her mail less

20 frequently and suffer less pain.

21 24. The Postal Service's mail delivery policy has also caused tenants' privacy to be violated.

22 SRO residents sometimes receive their mail already opened. In addition, residents have reported

23 finding their own mail or the mail of other residents open in the trash of the SRO manager or desk

24 clerk. Other residents found their mail blowing down the street or have watched helplessly as their

25 mail is stolen by someone walking by the SRO because the Postal Service has left the mail in an

26 unsecure location where it can easily be carried offby thieves or blown away by the wind.

27 25. "Jacob's" privacy was violated when the Postal Service delivered his mail to the SRO

28 rather than to him. Jacob's SRO raises a tenant's rent when he or she begins receiving SSI or other
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1 public benefits. In May 2008, Jacob was approved for Supplemental Security Income ("SSI") benefits

2 for disabled adults. Although he never received notice in the mail that he was approved for SSI, his

3 rent was raised from $318 to $493 soon after letter of acceptance was mailed. On information and

4 belief, the management of Jacob's SRO learned that he was approved for benefits before Jacob knew

5 because management opened and read his SSI acceptance letter rather than giving it to him.

6 26. Residents with health conditions fear that SRO owners, desk clerks or other residents

7 will learn or have learned private details about their health and medical history by reading their mail.

8 Other residents fear exposure of their private information and refrain from joining controversial groups

9 or associations believing that, if their mail were read by others at their SRO or others in the

10 neighborhood, the resident would likely face retaliation or harassment based on his or her beliefs.

11 27. To reduce the hardships caused when SRO residents do not receive their mail, in 2006

12 the City enacted the Residential Hotel Mail Receptacle Ordinance ("Ordinance"), codified at S.F.

13 Admin. Code § 41E.3. The Ordinance requires owners of SROs to install separate mail receptacles for

14 each residential unit. The Ordinance also provides that SRO owners are responsible for "making

15 arrangements with the United States Postal Service for the installation of these receptacles and

16 delivery of mail thereto." Admin. Code § 41E.3.

17 28. After the enactment of the Ordinance, a number of SRO owners installed individual

18 mail boxes as required, and the Postal Service began delivering mail to individual residents at those

19 SROs. SRO residents whose mail is delivered to private, locked mailboxes almost universally report a

20 vast improvement in the actual receipt of their mail.

21 29. Despite the importance of individual mail delivery for SRO residents, on December 18,

22 2008, San Francisco Postmaster Noemi Luna sent a letter to the Department ofBuilding Inspection

23 announcing that the Postal Service would no longer deliver mail to individual mail receptacles in

24 SROs effective January 5, 2009. According to the Postmaster, it would be cheaper for the Postal

25 Service to cut back its mail delivery services to SRO residents. She did not indicate that other

26 apartment buildings would also be subject to the cutbacks. Also, although the Postal Service had been

27 delivering mail to individual boxes at some San Francisco SROs for years and provides individualized

28 mail delivery to SROs in other cities, Luna for the first time asserted that delivering mail to individual
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1 SRO residents in San Francisco is contrary to Postal Service regulations contained in the Domestic

2 Mail Manual ("DMM") and the Postal Operations Manual ("POM"). Luna further claimed that San

3 Francisco's Ordinance is preempted to the extent that it attempts to frustrate or interfere with the

4 operations of the Postal Service.

5 30. Postmaster Luna's assertion that postal regulations somehow prohibit the Postal Service

6 from delivering mail to individual locked mail receptacles at San Francisco SROs is baseless. To the

7 contrary, postal carriers are required to deliver mail to individual mail boxes in "apartment houses, "
a

8 Postal Service category that encompasses SROs. The Postal Operations Manual defines "apartment

9 houses" to include all "residential building[s] containing apartments or units occupied by different

10 addressees (regardless of whether the building is an apartment house, a family hotel, residential units,

11 or business units in a residential area and regardless ofwhether the apartments or units are owned or

12 rented)" as long as the building has (1) at least three units; (2) a common building entrance; (3) a

13 common street address; (4) mail receptacles approved by the Postal Service; (5) one mailbox per

14 apartment; and (6) mailboxes at a central location readily accessible to the carrier. POM 631.45.

15 SROs are clearly "residential units, " and they satisfy every other requirement for "apartment houses."

16 Accordingly, under its own regulations, the Postal Service is required to provide individual mailbox

17 delivery. Plaintiffs are not aware of any other sort of apartment house that has been denied individual

18 delivery other than the SRO,apartment houses, whose tenants have the fewest resources and are least

19 able to fight back against arbitrary and discriminatory governmental decision-making.

20 31. The Postal Service's decision to deny mail delivery to individual SRO residents—while

21 continuing to provide individual mailbox delivery to all other apartments in the City—is

22 discriminatory, irrational and violates SRO residents' right to equal protection under the law.

23 32. Because the right to send and receive mail is a fundamental aspect of the freedom of

24 speech protected by the First Amendment, Defendants' decision to deny reliable mail delivery to SRO

25 residents also violates SRO residents' and Plaintiff City's rights to free speech. Defendants' desire to

26 save money catmot justify cutting SRO residents off from any reliable means to receive mail from

27 family, friends, the government, medical health providers or others who want to communicate with the

28 SRO residents.
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1 33. Delivering mail to SRO residents in a manner that allows private mail to be handled

2 and read by others without the addressee's consent violates SRO residents' free association and privacy
3 rights. SRO residents—like all other residents of San Francisco—have the right to receive their mail

4 without the prying eyes of their landlords, desk clerks, or their neighbors.

5 34. Finally, by asserting that a San Francisco Ordinance requiring SROs to install

6 mailboxes that comply with postal regulations is preempted, the Postal Service has created an actual

7 controversy concerning the enforceability of San Francisco's Ordinance and thus has hindered San

8 Francisco's ability to apply its own laws. San Francisco requires a speedy resolution of this

9 controversy so that it can continue to enforce its laws for the benefit of its residents.

10 FIRST CLAIM FOR RELIEF

11
(EQUAL PROTECTION)

12
35. Plaintiffs reallege and hereby incorporate TT 1-34 above.

13
36. The Fifth Amendment to the United States Constitution guarantees all persons the right

14
to equal protection under the law.

15
37. Defendants' mail delivery policy denies SRO residents equal protection of the law by

16 denying them the same mail delivery service enjoyed by residents of other apartments. Individuals

17
who live in buildings classified by Defendants as "apartment houses, " regardless ofwhether those

18 buildings are an "apartment house, a family hotel, residential units, or business units in a residential

19 area,
"

are entitled to receive mail delivery to personal and private mailboxes. Although SROs are

20 apartments under the Postal Service's own regulations, Defendants arbitrarily and irrationally deny

21
SRO residents the same personal and private mail delivery that other apartment residents receive.

22
38. Defendants have further violated SRO residents' equal protection rights by withdrawing

23
mail service only from the low-income, elderly and disabled residents of SROs while continuing to

24 provide full service to San Francisco's wealthier residents who enjoy greater resources. This unequal

25
treatment is unreasonable and lacks any rational basis.

26
39. Plaintiffs have no remedy at law for deprivation of their Equal Protection rights.

27 I

28 I
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SECOND CLAIM FOR RELIEF
1

(FREE SPEECH)
2

40. Plaintiffs reallege and hereby incorporate 11111-39 above.
3

41. The First Amendment to the United States Constitution provides: "Congress shall make
4

no law... abridging the freedom of speech... ." To promote the free exchange of ideas, the First
5

Amendment protects both the right to send and the right to receive mail.
6

42. Defendants' refusal to deliver mail to private, locked mailboxes for SRO residents
7

violates the residents' rights to freedom of speech guaranteed by the First Amendment to the United
8

States Constitution by depriving SRO residents of any realistic and reliable means of receiving mail.
9

In addition, because Defendants' policy also causes mail sent by the City to be lost, stolen or opened
10

by someone other than the addressee, Defendants' policy also burdens the City's right to communicate
11

to SRO residents.
12

43. Plaintiffs have no remedy at law for deprivation of these First Amendment rights.
13

THIRD CLAIM FOR RELIEF

14 (FREEDOM OF ASSOCIATION)

15 44. Plaintiffs reallege and hereby incorporate 11( 1-43 above.

16 45. The First Amendment to the United States Constitution protects the freedom of

17 association.

18 46. Defendants' refusal to deliver mail to locked, private mailboxes for SRO residents

19 impermissibly burdens SRO residents' freedom of association. By delivering mail in a manner that

20 knowingly and routinely makes private mail available to be handled and read by others without the

21 addressee's consent, the Postal Service chills SRO residents' ability to form private intimate and

22 expressive associations.

23 47. Defendants' mail delivery method compels SRO residents involuntarily to disclose their

24 memberships in organizations and other private associations because it knowingly facilitates their

25 neighbors', landlord's and desk clerks' opportunity to see and read SRO residents' private
26 correspondence.
27

28
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48. Defendants' mail delivery policy and the resulting disclosure of SRO residents' private
associations have caused SRO residents to face harassment, threats and retaliation.

49. Plaintiffs have no adequate remedy at law for deprivation of these First Amendment

rights.
FOURTH CLAIM FOR RELIEF

(RIGHT TO PRIVACY)

50. Plaintiffs reallege and hereby incorporate TT 1-49 above.

51. The United States Constitution guarantees the right to privacy for all persons.

52. SRO residents have a legally protected right to receive private mail correspondence.

53. SRO residents have a reasonable expectation of privacy in the contents of their mail.

54. By failing to deliver mail to locked, individual mail receptacles for each SRO

residence, the Postal Service knowingly causes SRO residents' privacy to be violated. This invasion of

privacy causes great harm to SRO residents.

55. The Postal Service could deliver mail in a manner that is less burdensome to SRO

residents' privacy interests by placing mail in individual, locked mailboxes for each SRO resident.

56. Plaintiffs have no remedy at law for deprivation of their constitutional right to privacy.
FIFTH CLAIM FOR RELIEF

(DECLARATORY RELIEF)

57. Plaintiffs reallege each and hereby incorporate TT 1-56 above.

58. An actual controversy has arisen and now exists between Plaintiffs and Defendants

concerning their respective rights and duties in that Plaintiffs contend that the Ordinance is not

preempted, whereas Defendants have asserted that the Ordinance is preempted under federal law and

postal regulations.

59. Plaintiffs desire a judicial determination that the Ordinance is consistent with federal

law and regulations, and a declaration that the Ordinance is not preempted.

60. A judicial declaration is necessary and appropriate at this time so that San Francisco

may ascertain whether its Ordinance complies with federal law and whether it may legally enforce its
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Ordinance requiring SROs to provide mailboxes that comply with Postal Service regulations for mail

delivery.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs demand judgment against Defendants on each and every claim.

Plaintiffs respectfully ask the Court to:

1. Declare that Defendants' refusal to deliver mail to individual SRO residents violates

SRO residents' right to equal protection under the United States Constitution;

2. Declare that Defendants' refusal to deliver mail to individual SRO residents violates the

First Amendment to the United States Constitution;

3. Declare that Defendants' refusal to deliver mail to individual SRO residents violates

SRO residents' right to privacy under the United States Constitution;

4. Declare that S.F. Administrative Code § 41E, being consistent with federal law and

regulations, is not preempted under the Supremacy Clause of the United States Constitution;

5. Preliminarily and permanently enjoin the Defendants from continuing to refuse to

deliver mail to individual, locked mail receptacles for SRO residents;

6. Award Plaintiffs their costs and expenses, including reasonable attorneys' fees

necessarily incurred in connection with this action; and
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7. Grant such other and further relief as this Court may deem just and proper.

Plaintiffs demand a jury trial.

Dated: May 5, 2009

DENNIS J. HERRERA
City Attorney
THERESE M. STEWART
DANNY CHOU
SHERRI SOKELAND KAISER
TARA M. STEELEY
Deputy City Attorneys

STEPHEN L. COLLIER
TENDERLOIN HOUSING CLINIC

,Ir--------By: z' -

- yM. STEELE _X

Attorneys for Plaintiff
CITY AND COUNTY OF SAN FRANCISCO

By:
STEPHEN L. COLLIER

Attorneys for Plaintiffs
CENTRAL CITY SRO COLLABORATIVE,
SAN FRANCISCO TENANTS UNION, and
HOUSING RIGHTS COMMITTEE OF SAN
FRANCISCO

COMPLAINT 15 n:\govlitli2009\090828\00554609.doc

Case3:09-cv-01964-RS   Document94-1    Filed03/15/11   Page26 of 75



Case 3:09-cv-01964-JSW Document 1-2 Filed 05/05/2009 47 .e 1 oil
JS 44 (Rev. 12/07) (cand rev 1-16-08) CIVIL COVER SHEET

The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or oth i. -rs as .0 -d by law, except as provided
by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the purpose of initiating
the civil docket sheet. (SEE INSTRUCTIONS ON PAGE TWO OF THE FORM.)

I. (a) PLAINTIFFS DEFENDANTS

City and County of San Francisco, Central City SRO Collaborative, San United States Postal Service, John E. Potter, Michael Daley, Noemi Luna
Francisco Tenants Union and Housing Rights Committee of San Francisco

(b) County of Residence of First Listed Plaintiff San Francisco County of Residence of First Listed Defendant Washington, DC
(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)

NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATI OF THE
LAND INVOLVED.

(C) Attorney's (Firm Name, Address, and Telephone Number) Attorneys (If Known) CS
Office of the City Attorney United States Attorneys Office
City Hall, Room 234 Northern District ofCalifornia
1 Dr. Carlton B. Goodlett Place 450 Golden Gate Avenue, 9th FloorADIRSan Francisco, California 94102-4682 E-filing San Francisco, CA 94102-3495

II. BASIS OF JURISDICTION (Place an "X" in One Box Only) III. CITIZENSHIP OF PRINCIPAL PARTIES (Place an "X" in One Box for Plaintiff
(For Diversity Cases Only) and One Box for Defendant)

PTF DEF PTF DEF

1=1 1 U.S. Government p 3 Federal Question Citizen of This State 1= 1 1:=1 I Incorporated or Principal Place 1= 4 1= 4
Plaintiff (U.S. Government Not a Party) of Business In This State

n 2 U.S. Government E:1 4 Diversity Citizen of Another State p 2 El 2 Incorporated and Principal Place 0 s P 5
Defendant (Indicate Citizenship ofParties in Item III) of Business In Another State

Citizen or Subject of a El 3 El 3 Foreign Nation El 6 1=I 6
Foreign Country

IV. NATURE OF SUIT (Place an "X" in One Box Onlv)

CONTRACT TORTS 'FORFEITURE/PENALTY BANKRUPTCY OTHER STATUTES
=I 110 Insurance
=1 120 Marine
=1 130 Miller Act

=1 140 Negotiable Instrument
1= 150 Recovery of Overpayment

& Enforcement ofJudgment
1= 151 Medicare Act
=1 152 Recovery of Defaulted

Student Loans
(Excl. Veterans)

=1 153 Recovery of Overpayment
of Veteran's Benefits

=1 160 Stockholders' Suits

=1 190 Other Contract

=1 195 Contract Product Liability
p 196 Franchise

REAL PROPERTY

=1 210 Land Condemnation

=1 220 Foreclosure

=I 230 Rent Lease & Ejectment
240 Torts to Land
245 Tort Product Liability
290 All Other Real Property

PERSONAL INJURY

=310 Airplane
=315 Airplane Product

Liability
=320 Assault, Libel &

Slander
=330 Federal Employers'

Liability
=340 Marine
=345 Marine Product

Liability
=350 Motor Vehicle

=355 Motor Vehicle
Product Liability

=360 Other Personal Injury

CIVIL RIGHTS

=441 Voting
=442 Employment
=443 Housing/

Accommodations

=444 Welfare
445 Amer. w/Disabilities -

Employment
= Amer. w/Disabilities —1=

Other

=1 Other Civil Rights

PERSONAL INJURY

=362 Personal Injury—
Med. Malpractice

=365 Personal Injury —

Product Liability
=368 Asbestos Personal

Injury Product
Liability

PERSONAL PROPERTY

=370 Other Fraud

=371 Truth in Lending
=380 Other Personal

Property Damage
=385 Property Damage

Product Liability

PRISONER
PETITIONS

1=1 510 Motions to Vacate
Sentence

Ha beas Corpus:
cD 530 General

1=535 Death Penalty
= 540 Mandamus & Other

1=1550 Civil Rights
555 Prison Condition

=1610 Agriculture
E3620 Other Food & Drug
1=625 Drug Related Seizure

of Property 21 USC 881

1=630 Liquor Laws

C364 0 R.R. & Truck

=650 Airline Regs.
1=1660 Occupational

Safety/Health
=1690 Other

=422 Appeal 28 USC 158

1=423 Withdrawal
28 USC 157

1:=3400 State Reapportionment
=410 Antitrust
=430 Banks and Banking
1=1450 Commerce
1=460 Deportation
Em470 Racketeer Influenced and

Corrupt Organizations
=480 Consumer Credit
=1490 Cable/Sat TV
=810 Selective Service

=1850 Securities/Commodities/
Exchange

=875 Customer Challenge
12 USC 3410

1=890 Other Statutory Actions
=1891 Agricultural Acts
=892 Economic Stabilization Act
=1893 Environmental Matters
=894 Energy Allocation Act

=895 Freedom of Information
Act

I=900Appeal ofFee
Determination
Under Equal Access
to Justice

ED 950 Constitutionality of
State Statutes

PROPERTY RIGHTS

=820 Copyrights
=830 Patent
=840 Trademark

LABOR SOCIAL SECURITY

I= 710 Fair Labor Standards
Act

cz3 720 Labor/Mgmt. Relations

=730 Labor/MgmtReporting
& Disclosure Act

=1740 Railway Labor Act

c=i 790 Other Labor Litigation
=791 Empl. Ret. Inc.

Security Act

=861 HIA (1395f1)
=862 Black Lung (923)
=863 DIWC/DIWW (405(g))
=864 SS1D Title XVI

=865 RSI (405(g))

FEDERAL TAX SUITS

=870 Taxes (U.S. Plaintiff
or Defendant)
1RS—Third Party
26 USC 7609

IMMIGRATIO=1871
c3462 Naturalization Application
=463 Habeas Corpus —

Alien Deta inee

c=i 465 Other immigration
Actions

V. omciusT (Place an n One Box Only) Transferred from Appeal to District
I Original E=I 2 Removed from I=1 3 Remanded from 1=14 Reinstated or 1=15 another district I=16 Multidistrict =7 Judge from

1 Proceeding State Court Appellate Court Reopened (specify) Litigation Magistrate
Judgment

t. Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
42 U.S.C. s. 1983 (Constitutional Claims); 28 U.S.C. 2201

VI. CAUSE OF ACTION
Brief description of cause:

Constitutional claims arising under the United States Constitution and claim for declaratory relief

VII. REQUESTED IN CD CHECK IF THIS IS A CLASS ACTION DEMAND S CHECK YES only if demanded in complaint:
COMPLAINT: UNDER F.R.C.P. 23 JURY DEMAND: DEI YesCI No

VIII. RELATED CASE(S) PLEASE REFER TO CIVIL L.R. CONCERNING REQUIREMENT TO FILE

IF ANY "NOTICE OF RELATED CA ".

IX. DIVISIONAL ASSIGNMENT (CIVIL L.R. 3-2) /
—

(PLACE AND "X" IN ONE BOX ONLY) 1=IS FRANCISCO/OAKLAND 1=1 SAN JOSE

DATE SIGN UR RNEY OF D

Way 5, 2009

Case3:09-cv-01964-RS   Document94-1    Filed03/15/11   Page27 of 75


	PMTD.pdf
	PMTD Exh 1 [NDCAL Pleadings]
	CV_E1.pdf
	USPS motion to dismiss
	Plaintiffs' Opp  to Mtn to Dismiss
	USPS reply on motion to dismiss
	Order granting denying USPS motion to dismiss

	PMTD Exh 2 [Complaint]
	CV_E2.pdf
	PMTD Exh 2 [Complaint]


