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I. INTRODUCTION
On December 17, 2010, the Postal Service filed a request to add the Priority Mail – Non-Published Rates product to the Competitive Products List.[footnoteRef:1]  The Postal Service filed its Request pursuant to 39 U.S.C. 3632, 3633 and 3642 and 39 CFR part 3015 and part 3020, subpart B.  Included with the Notice is a Governors’ Decision that consists of the following attachments: Attachment A – the Mail Classification Schedule language for the proposed product; Attachment B –  the Pricing and Methodology for the proposed product, Attachment C – Management Analysis for the product; and Attachment D – the financial certification of compliance with 39 U.S.C. 3633(a)(1) and (3).[footnoteRef:2]   [1:  Request of the United States Postal Service Concerning Priority Mail – Non-Published Rates and Notice of Filing Materials Under Seal, December 17, 2010 (Request). The Postal Service’s Request contained the following attachments: Attachment 1 – a redacted version of Governor’s Decision No. 10-6; Attachment 2 – a model contract for agreements under the proposed product; Attachment 3 – a statement of supporting justification for the request; and Attachment 4 – an application for nonpublic treatment of the materials filed under seal and a request for permanent confidentiality of customer identifying information.]  [2:  Decision of the Governors of the United States Postal Service on the Establishment of Prices and Classification Changes for Priority Mail – Non-Published Rates, Governors’ Decision No. 10-6, December 16, 2010.] 

On December 21, 2010, the Commission issued Order No. 616, designated the undersigned as Public Representative and established January 11, 2011 as the deadline for filing comments.[footnoteRef:3]   [3:  PRC Order No. 616, Notice and Order Concerning Request to Add Priority Mail – Non-Published Rates to the Competitive Product List, December 21, 2010.] 

In addition, the Commission issued Chairman’s Information Request (CHIR) No. 1 to obtain further explanation on the Postal Service’s request, including whether previous Priority Mail agreements, once expired, would be renewed under the new product, and, the potential differences in Priority Mail agreements that would fall under the product.  Answers to CHIR No. 1 were provided on January 7, 2011.  

II. DISCUSSION
This is the Postal Service’s second attempt to propose a Priority Mail product to streamline the approval of Priority Mail contracts.  In Docket No. MC2009-25, the Postal Service proposed to add the Priority Mail Contract Group to the Competitive Product List.[footnoteRef:4]  In that docket, the Postal Service proposed broad MCS language for the product along with five individual Priority Mail contracts.  It was its hope that the Commission would approve the Priority Mail Contract Group product, add the five individual Priority Mail contracts to the product, and allow the Postal Service to add any future Priority Mail contracts to the product.  [4:  Request of the United States Postal Service to Add Priority Mail Contract Group to Competitive Product List, May 19, 2009.] 

The Commission did not approve the Postal Service’s proposal. In the alternative, the Commission interpreted the Postal Service’s proposal as a request to add the five Priority Mail contracts as separate, new competitive products.[footnoteRef:5]  In the end, the Commission was not convinced that the five contracts were functionally equivalent.[footnoteRef:6]  [5:  Docket No. MC2009-25, PRC Order No. 217 at 4, n.5.]  [6:  Docket No. MC2009-25, PRC Order No. 226 at 10.] 

In general, the Public Representative supports the idea of a shell classification for Priority Mail Group contracts.  The Postal Service proposes to establish a competitive product that would include all new mailer-specific agreements for Priority Mail.  Essentially, the Postal Service wants to create a standardized process where the Commission would not have to pre-approve each individual Priority Mail contract before it is implemented.  However, the Public Representative has several reservations with the instant Postal Service’s Request.

A. The Postal Service’s Request is Premature: The History of Regulating GEPS Contracts is Significantly Different from Priority Mail Contracts

The Postal Service states that the approach for the Priority Mail – Non-Published Rates product is modeled after the Global Expedited Package Services – Non-Published Rates (GEPS-NPR) product that the Commission recently approved in PRC Order No. 593 (November 22, 2010).  However, the history behind the instant proposed product is slightly different from the GEPS-NPR.  As PRC Order No. 593 at 1-2 pointed out, the previous GEPS product was similar to the proposed GEPS – NPR product.  In addition, the Postal Service stated that nearly all current GEPS agreements would fit within GEPS-NPR and any nonconforming agreement could be added to the competitive product list using the GEPS product.[footnoteRef:7] [7:  See Docket No. MC2010-29, Response to CHIR No. 1, Question 7, August 4, 2010.] 

Therefore, it is important to note that the Commission had long approved a Global Expedited Package Services shell classification where each subsequent contract was added under one product. In fact, for each GEPS filing, the Commission reviewed each contract to see if it was functionally equivalent to a baseline contract.  In this regard, the Commission reviewed over 70 contracts and found that each was functionally equivalent.[footnoteRef:8]  Since a GEPS shell classification was in existence for over two years, it was practical for the Postal Service to request to streamline the GEPS contracts so that the Commission did not need to pre-approve each contract before implementation.[footnoteRef:9] [8:  Docket No. MC2010-29, Notice and Request of the United States Postal Service Concerning Global Expedited Package Services – Non-Published Rates and Application for Non-Public Treatment of Materials Filed Under Seal, July 16, 2010, at 2.]  [9:  In fact, one reason the Postal Service proposed the GEPS-NPR product is the significant amount of contracts. In Docket No. MC2010-29, the Postal Service stated that “[t]he number of [GEPS] agreements continues to grow, and the number of renewing customers is substantial. Because the agreements typically have a term of one year, the transaction costs for developing the pricing and filing each agreement as a separate product are substantial as well.” Notice to Docket MC2010-29 at 8.] 

By contrast, Priority Mail contracts are currently added as individual products.  If the contracts share similar market and cost characteristics, there should be a Priority Mail NSA umbrella product.  Since the Priority Mail contracts do not currently have an umbrella product, it would not be reasonable to add them under a shell classification where the Commission does not review the contracts before they are implemented.
A review of the Postal Service’s Request to add the GEPS-NPR product sheds light on the fact that the instant proposal is premature.  The filing was not as complete as the GEPS-NPR proposal.  In Docket No. MC2010-29, the Notice compared the proposed GEPS-NPR with the current GEPS product.  That is not the case for Priority Mail NSAs.  There should be a Priority Mail Group product prior to approving a request to allow the Postal Service to implement contracts without significant oversight.  It is not the intent the Commission’s Rules established in Docket No. RM2007-1 for grouping functionally equivalent negotiated service agreements as a single product.[footnoteRef:10]  [10:  See Docket No. RM2007-1, Order No. 43, ¶ 2177, October 29, 2007.] 

The current proposal is a step in the right direction in terms of offering a shell classification for Priority Mail contracts, but the Commission would need to review more contracts under the new methodology to determine its effectiveness.  It would be premature at this moment to fully approve the Postal Service’s Request. 
In any event, there must be some experience with this new method before the Request is approved.  Below, the Public Representative outlines a process for testing for functionally equivalent contracts.  The outline is an adaptation of the process presented in Attachment B to Governor’s Decision 10-6:


Revised Priority Mail – Non-Published Rates Process:
1. Sales engages customers
2. Customer signs non-disclosure agreement
3. Sales conducts a competitive analysis
4. Sales negotiates customized pricing
5. Sales uploads negotiated pricing into the application for validation
6. Application determines if minimum and maximum price values and overall cost coverage is met
7. Costing evaluates the contract to ensure the proper validation checks are being carried out
8. Public & Non-Public Financials are prepared
9. Legal prepares and submits filing with the Postal Regulatory Commission (PRC)
10. PRC decision analysis
11. Upon PRC approval, customized pricing agreement becomes active
12. Product Manager, Sales, and customer notification are communicated


B. If the Commission Chooses to Approve the Postal Service’s Request, the Commission Should Ensure that the Agreements Under the Proposed Product are Functionally Equivalent

Governor’s Decision No. 10-6 indicates that any “contacts that fall within the terms specified in Attachment A, and whose prices are approved as specified in Attachment B, are hereby authorized.”  The proposed Mail Classification Schedule language indicates that the product “consists of standardized contracts for the Postal Service to provide Priority Mail service to an individual customer at non-published rates that fall between a pre-approved price floor and ceiling.” 
The Public Representative believes that there is no indication that since the contracts are standardized, the actual mailers would be similarly situated.  The Postal Service should institute a revenue or volume capacity requirement, or some other measure to ensure that the mailing profiles among mailers are similar.  This would be consistent with similar negotiated service agreements products such as GEPS-NPR[footnoteRef:11] (contractual partners must meet the capability requirements consisting of at least 2,500 pieces or pay $50,000 in postage); GREPS[footnoteRef:12] (contractual partners must meet the capability requirements consisting of at least 5,000 pieces of international mail to the Postal Service or pay $100,000 in postage); and Global Direct[footnoteRef:13] (contractual partners must customers must be capable on an annualized basis of tendering at least 5,000 pieces of international mail to the Postal Service or pay at least $100,000 in postage).[footnoteRef:14] [11:  Docket No. MC2010-29, Notice and Request of the United States Postal Service Concerning Global Expedited Package Services – Non-Published Rates and Application for Non-Public Treatment of Materials Filed Under Seal (July 16, 2010), Attachment A to Governor’s Decision 08-10 at 1.]  [12:  Docket No. MC2010-21, Request of the United States Postal Service to Add Global Reseller Expedited Package Contracts to the Competitive Product List, and Notice of Filing (Under Seal) of Contract and Enabling Governors’ Decision (March 29, 2010), Statement of Supporting Justification at 5.]  [13:  Docket No. MC2009-9, Request of the United States Postal Service to Add Global Direct Negotiated Service Agreements to the Competitive Product List and Notice of Filing (Under Seal) Two Functionally Equivalent Agreements (November 17, 2008), Statement of Supporting Justification at 5.]  [14:  The Public Representative recognizes that there may be distinct differences between domestic and international negotiated service agreements. However, such distinctions do not preclude the Postal Service from establishing criteria that would enable all mailing profiles under the product to be reasonably similar. ] 

Although the Postal Service may argue that the differences between any future contracts are minor, the Public Representative is not convinced that the differences would be sufficiently minor as to allow treatment as a single product.  For example, in Docket MC2009-25, the Commission was not convinced that the five Priority Mail agreements were functionally equivalent.  If the contracts had been functionally equivalent, the Commission could have added the Priority Mail Contract Group product to the Competitive Product List (deleting the broad part of the MCS language), used contract CP2009-30 as the baseline contract, and determined whether the remaining four and any future proposed contracts were functionally equivalent to the baseline contract. 
In addition, the Postal Service may suggest that all contractual partners who use Priority Mail exhibit similar market characteristics; however, the Postal Service fails to demonstrate this fact.  Moreover, the Postal Service’s response to CHIR No. 1, Question 3(b) seems to suggest otherwise.[footnoteRef:15]  The Postal Service states that Priority Mail – Non-Published Rates contracts may differ based on “Customer type (business/residential, urban/rural).”  It does not appear that each customer type would share the same market characteristics.  Thus, the Commission should require the Postal Service to explain how it will ensure that all contracts share the same market and cost characteristics.[footnoteRef:16] [15:  Response of the United States Postal Service to Chairman’s Information Request No. 1, Question 3(b), January 7, 2011.]  [16:  The Public Representative notes that this concern may have been addressed in the Postal Service’s non-public Response to CHIR No. 1, Question 6. However, the Notice, the Governor’s Decision, and the MCS language should be more explicit about the mailing profiles that qualify for the product.] 


C. What Happens to the Current Priority Mail NSAs Once They Expire?

The Postal Service’s response to CHIR No. 1, Question 1 is particularly interesting and brings up further concerns.  The response states that “[i]t is certainly possible that previous Priority Mail NSA partners could qualify under the Priority Mail – Non-Published Rates classification, depending on if their package characteristics and mailing profile fits in the classification.”  Ideally, all of the previously approved contracts should have had similar mailing profiles and thus, should all qualify for the proposed product. 
In addition, since the classification language does not describe the specific mailing profiles, it’s hard to discern which previous NSAs would qualify for this new product and which would not qualify.  Based on the language alone, it does not appear that any of the contracts would be precluded from being renewed under the new product.  The Postal Service needs to be more forthright about the mailing profiles that fall under the proposed product.
Also, what happens to the NSA partners whose mailing profile does not fit in the classification?  Would those mailers be allowed to renew their contract under Governor’s Decision 09-6?
For contracts that would fall outside of the market and cost characteristics, the Public Representative believes that  the contracts should be added to the Competitive Product List as separate products using Governor’s Decision 09-06.  This should be applied to existing contracts as they expire, and any future agreements that may not qualify for the proposed product. 


D. Other Concerns

The Public Representative believes that Attachment C to Governor’s Decision 10-6, entitled “Analysis of the Prices and Methodology for Assigning Them to Negotiated Service Agreements Under Priority Mail – Non-Published Rates,” is satisfactory.  However, the Postal Service should clarify certain aspects of the section.
In Attachment C, the Postal Service states that the proposed product would eliminate uncertainty for both the customers and the Postal Service concerning the implementation of the sales agreements.  The Postal Service does not explain what uncertainty currently exists.  The Commission has expeditiously approved each Priority Mail contract that the Postal Service has proposed.  In addition, PRC Order 226 at 10-12 discusses how the Commission has timely reviewed past NSA requests.  Further, PRC Order 226 stated that “the Commission’s record demonstrates that it acts quickly on Postal Service requests to add new competitive negotiated service agreements products to the Competitive Product List.” 
Lastly, in response to CHIR No. 1 (January 7, 2011), Question 3, it appears that the contracts will have volume commitments.  However, from Attachment 2 to the Request, it does not appear that a volume commitment is included in the model contract for new Priority Mail agreements under the product.  The Postal Service should include a section in its model contract for the minimum volume commitment each mailer must achieve or identify the clause in the contract indicating that there is a volume commitment.  

III. CONCLUSION

The Public Representative supports the concept of streamlining Priority Mail negotiated service agreements; however, before such proposal is approved, the Commission should ensure that the potential contracts have the similar market and cost characteristics. 
It would be premature to approve the proposed shell classification until more contracts are approved under the new methodology to determine if they are functionally equivalent.  However, if the Commission chooses to approve the Postal Service’s Request, the Commission should ensure that future agreements under the proposed product would be functionally equivalent.
In addition, the Postal Service should add all non-conforming contracts as separate products.  The Public Representative notes that in the event there are many non-confirming contracts, the purpose of such a proposal to streamline Priority Mail contracts would be defeated.
Finally, upon reviewing the financial data presented with the Postal Service’s request, the Public Representative believes any contract using the proposed pricing methodology would cover its attributable cost and provide a reasonable contribution towards institutional costs.  However, being able to cover its attributable cost does not preclude a contract from being non-functionally equivalent.







The Public Representative respectfully submits the preceding Comments for the Commission’s consideration.

Respectfully submitted,

__________________	
Derrick D. Dennis
Public Representative	


901 New York Ave., NW Suite 200
Washington, D.C. 20268-0001
(202) 789-6835
e-mail: derrick.dennis@prc.gov   


