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The Public Representative files this Motion to Compel and Revise Procedural 

Schedule (Motion) under 39 CFR 3001.21 to request that the Commission compel the 

Postal Service to file the complete administrative record in this proceeding.  This record 

is necessary to help both the Commission and participants evaluate the merits of the 

Postal Service’s determination to close the Graves Mill Post Office.   

The Public Representative also asks that the Commission revise the procedural 

schedule to allow both the petitioner and the Public Representative sufficient time to 

review the record before filing their statements and briefs.  To ensure compliance with 

the 120-day statutory deadline for resolving this appeal, the Commission should direct 

the Postal Service to provide the record as soon as possible, but no later than 

December 23, 2010.  See 39 U.S.C. § 404(d)(5).  The Public Representative proposes 

a revised procedural schedule in Section I.B., below. 

The Public Representative asks the Commission to expedite its ruling on this 

Motion.  Currently, the Petitioner's Form 61 or initial brief in support of petition is due on 

December 27, 2010.  In light of the holidays during the next couple of weeks, the Public 

Representative asks that the Commission resolve this matter by December 22, 2010 so 

that the Public Representative and petitioner can prepare their filings accordingly. 
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I. GROUNDS AND STATUTORY BASIS 

A. Administrative Record 

The administrative record is key to the Commission’s evaluation of post office 

closing appeals.  Section 404(d)(5) provides that the Commission should review a post 

office closing “on the basis of the record before the Postal Service in the making of such 

determination.”  Anticipating this need, the Commission’s regulations require the Postal 

Service to file the record within 15 days after the petition for review is filed with the 

Commission.  39 CFR 3001.113(a).     

In this proceeding, the Commission directed the Postal Service to file the 

administrative record or a responsive pleading by December 7, 2010.1  The Postal 

Service responded by filing a motion to dismiss, claiming the appeal was untimely.2  

Although it attached the final determination, it did not provide the complete 

administrative record. 

The Postal Service’s failure to provide the record is disappointing, but not 

surprising given its long history of withholding the record in post office closing appeals.  

The Postal Service has failed or refused to provide the complete administrative record 

in 8 out of the 11 appeals3 filed from January 2009 through November 2010.4  These 

                                            
1 Notice and Order Accepting Appeal and Establishing Procedural Schedule, Nov. 23, 2010, at   

3-4 (Order No. 596). 
2 Motion of the United States Postal Service to Dismiss Proceedings, Dec. 7, 2010, at 2 (Motion 

to Dismiss). 
3 Motion to Dismiss; see Docket No. A2009-1, United States Postal Service Motion to Dismiss 

Proceeding, July 15, 2009, at 1; Docket No. A2010-1, Notice of United States Postal Service, Dec. 1, 
2009, at 1; Docket No. A2010-2, Notice of United States Postal Service, Feb. 1, [2010], at 1; Docket No. 
A2010-3, Notice of United States Postal Service, Mar. 9, 2010, at 1; Docket No. A2010-4, United States 
Postal Service Notice of Filing, Mar. 29, 2010, at 1; Docket No. A2011-1, Notice of United States Postal 
Service, Nov. 5, 2010, at 1; Docket No. A2011-4, Notice of United States Postal Service, Dec. 7, 2010,   
at 1.   

4 The Commission has docketed two other appeals, but the administrative record is not due until 
late December.  See Docket No. A2011-5, Notice and Order Accepting Appeal and Establishing 
Procedural Schedule, Dec. 10, 2010, at 5 (Order No. 604); Docket No. A2011-6, Notice and Order 
Accepting Appeal and Establishing Procedural Schedule, Dec. 10, 2010, at 4 (Order No. 605). 
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cases expose a pattern of behavior that has prejudiced petitioners, Public 

Representatives, and the Commission in a number of appeals, including this one. 

Recently, this issue resurfaced in an appeal of the Delaware Station Post Office 

closing.  In that case, both the petitioner and the Public Representative raised concerns 

that the Postal Service was unwilling to provide a complete administrative record.5  

They cogently described how withholding the record harms both the Commission and 

participants.  They argue that, by refusing to provide the record, the Postal Service 

deprives the Commission of information central to its decision-making and forces the 

Commission to make determinations based on an incomplete factual record.  See 

Motion to Compel at 4; Response at 2.  They contend that the complete record may 

reveal information that would require the Postal Service to reevaluate its decision to 

close a post office.  Response at 2.   

The Public Representative agrees with these arguments.  The Commission must 

review a post office closing based on the record before the Postal Service in making 

such determination.  39 U.S.C. § 404(d)(5).  The Commission must set aside any 

determinations, findings, and conclusions found to be, among other things, 

“unsupported by substantial evidence on the record.”  39 U.S.C. § 404(d)(5)(C) 

(emphasis added).  To facilitate this determination, the Commission’s rules require the 

Postal Service to file the record within 15 days after a petition for review is filed.  39 

CFR 3001.113(a).  Without the record, the Commission cannot perform its duties.   

The Postal Service must provide the complete administrative record even in 

cases where it contests the Commission’s jurisdiction over an appeal.  The Commission 

cannot decide jurisdictional issues without the administrative record and other facts that 

would enable the Commission to determine its jurisdiction.  See Reply Brief at 7.  The 

                                            
5 Docket No. A2011-1, Delaware Area Neighborhood Association (DANA) Motion to Compel 

Postal Service to File Complete Administrative Record, Dec. 6, 2010 (Motion to Compel); Docket No. 
A2011-1, Public Representative Response in Support of DANA Motion to Compel Postal Service to File 
Complete Administrative Record, Dec. 14, 2010 (Response); Docket No. A2011-1, Reply Brief of the 
Public Representative, Dec. 15, 2010 (Reply Brief).   
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Postal Service cannot claim that the Commission lacks jurisdiction in order to avoid 

producing the very information that the Commission needs to determine its jurisdiction.   

In this case, the Postal Service did not provide the complete record because it 

claims that the Commission is jurisdictionally barred from considering the appeal.  See 

Motion to Dismiss at 3-4.  However, this conclusion assumes that the appeal was 

untimely, which is disputed here.  Both the petitioner and the Public Representative 

contend that the Postal Service failed to provide adequate notice, which precluded the 

petitioner from filing a timely appeal.6   

To determine its jurisdiction, the Commission needs to examine the record to 

evaluate whether the Postal Service followed proper procedures and provided adequate 

notice.  The record includes all “notices to local patrons” and all conclusions and 

findings relevant to the Postal Service's closure determination.  39 CFR 3001.112.  

These findings directly affect whether notice was “made available to persons served by 

such post office.”  39 U.S.C. § 404(d)(3).  The Postal Service’s failure to provide the 

record undercuts the Commission’s ability to decide this threshold issue. 

Withholding the record also prejudices the ability of participants to argue appeals 

on the merits.  Reply Brief at 7.  Without the complete record, the petitioner and the 

Public Representative are a distinct disadvantage because they have limited ability to 

call the Commission’s attention to specific issues.  Response at 2; Motion to Compel at 

4.  The Postal Service has all information with respect to post office closings because 

closing decisions are entirely within its control.  Response at 2.  By withholding the 

record, the Postal Service effectively controls the focus and outcome of these 

proceedings.  Id.  This information asymmetry raises significant concerns insofar as 

participants do not have access to all relevant facts.  It stacks the deck in favor of the 

Postal Service and subverts the efficacy of the entire appeals process. 

                                            
6 Public Representative Response Opposing Motion of the United States Postal Service to 

Dismiss Proceedings, Dec. 14, 2010, at 2, 4; see Opposition to Motion of United States Postal Service to 
Dismiss Proceedings, Dec. 8, 2010, at 2-3.  
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To facilitate filings by both the petitioner and the Public Representative, the 

Public Representative moves for the Postal Service to provide a complete 

administrative record in these proceedings.  Specifically, the Public Representative asks 

for the documents composing the record on review under 39 CFR 3001.112.  These 

documents include, among other things, the official record index, completed customer 

questionnaires, proposal, and final determination.7 

The Public Representative also asks that the Commission revise the procedural 

schedule accordingly, as described below.   

B. Procedural Schedule 

The Public Representative requests that the Commission revise the procedural 

schedule to allow both the petitioner and the Public Representative sufficient time to 

review the record before filing their statements and briefs, which are currently due on 

December 27, 2010.  Order No. 596 at 4.  The Public Representative supports the 

petitioner’s Request for a New Procedural Schedule, which he filed on December 16.  

To ensure compliance with the 120-day statutory deadline for resolving this appeal, the 

Commission should direct the Postal Service to provide the record as soon as possible, 

but no later than December 23, 2010.  See 39 U.S.C. § 404(d)(5).   

If the Postal Service had filed the record by the original December 7 deadline, the 

petitioner and the Public Representative would have had 20 days to submit their filings.  

Accordingly, the Public Representative asks that the Commission postpone the deadline 

for Petitioner’s Form 61 or initial brief in support of petition until 20 days after the Postal 

Service submits the complete administrative record.  Assuming that it provides the 

record on December 23, the Public Representative proposes to revise the procedural 

schedule as follows: 

 
 

                                            
7 See Docket No. A2010-5, Order Concerning Public Treatment of Administrative Record, Sept. 

16, 2010, at 1 (Order No. 539). 
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December 20, 2010 Deadline for petitions to intervene 
 
December 23, 2010 Deadline for Postal Service to file 

administrative record 
 

January 12, 2011 Deadline for Petitioner’s Form 61 or initial brief 
in support of petition  

 
February 1, 2011 Deadline for answering brief in support of 

Postal Service  
 
February 16, 2011 Deadline for reply briefs in response to 

answering briefs  
 
February 23, 2011 Deadline for motions by any party requesting 

oral argument (if necessary) 
 
March 15, 2011 Expiration of the Commission’s 120-day 

decisional schedule  

II. CONCLUSION 

For the reasons described above, the Public Representative requests that the 

Commission compel the Postal Service to file the complete administrative record in this 

proceeding and revise the procedural schedule accordingly. 

The Public Representative also asks the Commission to expedite its ruling on 

this Motion.   

The Public Representative respectfully submits the preceding Motion for the 

Commission’s consideration.  
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/s/ Katrina Martinez 
__________________________

Katrina Martinez   

       Public Representative  

 

901 New York Avenue, NW 

Suite 200 

Washington, DC 20268-0001 

(202) 789-6871 (ph); (202) 789-6861 (fax) 

e-mail: kmartinez@prc.gov 


