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The Public Representative hereby provides comments pursuant to Commission Order No. 600.
  In that Order, the Commission established the above referenced docket to receive comments from interested persons, including the undersigned Public Representative, addressing the Postal Service’s request for a semi-permanent exception from the periodic reporting of service performance for First-Class Mail Flats or, in the alternative, the initiation of a rulemaking to remove the requirement for district-level reporting of First-Class Mail Flats on a quarterly basis.
  

The Postal Service’s request in this proceeding represents its most recent effort to avoid quarterly service performance reporting at the district level.  Previously, the Postal Service sought to exclude First-Class Mail Flats from quarterly district-level reporting on grounds of insufficient EXFC data and the expense of expanding the EXFC sample size to provide the necessary data for quarterly service performance reporting in all districts.
  In Order No. 465, which established Final Rules governing the periodic reporting of service performance measurement and customer satisfaction, the Commission rejected the Postal Service arguments to exclude all products from quarterly district-level service performance reporting.
  Instead, the Commission’s Final Rules established a two-step process permitting the Postal Service to request semi-permanent exceptions or temporary waivers on a product-by-product basis.  Id. at 22-23.  As permitted by the Final Rules, the Postal Service requested temporary waivers for a number of products, including First-Class Mail Flats.
  During the pendency of that proceeding, the Postal Service submitted the instant request seeking regulatory relief to again avoid quarterly district-level service performance reporting for First-Class Mail Flats.

The Postal Service’s request for a semi-permanent exception for First-Class Mail Flats is made pursuant to section 3055.3 of the Final Rules.  That section permits “semi-permanent exceptions from reporting” the service performance of a product, or component of a product, provided the Postal Service can demonstrate that one of three conditions applies.

In the absence of approving a semi-permanent exemption pursuant to the Commission’s Final Rules, the Postal Service requests that the Commission approve a “semi-permanent exception on an extraordinary basis, not under 39 C.F.R. § 3055.3(a)(1), for the same reason;”  USPS Request at 7.  

In the alternative to a semi-permanent exemption, the Postal Service petitions the Commission to initiate a rulemaking to amend 39 C.F.R. § 3055.45(a)(1) and (2) to delete the word “District.”  Id. 

The Commission should reject the Postal Service’s request for a semi-permanent exception from the quarterly reporting of service performance at the district level for First-Class Mail Flats pursuant to section 3055.3(a).  The Postal Service’s request fails to satisfy any of the three conditions of section 3055.3(a) that would justify a semi-permanent exception.  Nor should the Commission approve a semi-permanent exception on an “extraordinary basis,” notwithstanding the requirements of section 3055.3(a).  There are no extraordinary circumstances that would warrant the requested regulatory relief on an extraordinary basis.  

The Commission should also deny the Postal Service’s petition to initiate a rulemaking to amend 39 C.F.R. § 3055.45(a)(1) and (2).  The Postal Service’s petition and suggested amendment deleting the word “District” is a transparent attempt to re-litigate the issue of quarterly reporting for all First-Class Mail products at the district level—an issue previously decided by the Commission.
  There is no reason to reconsider the need for district-level reporting again.

I. THE POSTAL SERVICE’S REQUESTED SEMI-PERMANENT EXCEPTION FOR FIRST-CLASS MAIL FLATS SHOULD BE REJECTED

A. A Semi-Permanent Exception for First-Class Mail Flats Is Not Justified Under Commission Rules 

The Postal Service requests a semi-permanent exception from the quarterly reporting of service performance for First-Class Mail Flats at the district level pursuant to section 3055.3(a).  Under that section, the Postal Service may request Commission approval of “semi-permanent exceptions from reporting” the service performance of a product, or component of a product, provided the Postal Service can demonstrate that:

· The cost of implementing a measurement system would be prohibitive in relation to the revenue generated by the product or product component; 39 C.F.R. § 3055.3(a)(1)  
· The product or product component defies meaningful measurement; 39 C.F.R. § 3055.3(a)(2), or
· The product or product component is a negotiated service agreement with substantially all agreement components included in the measurement of other products.  39 C.F.R. § 3055.3(a)(3).  

In establishing section 3055.3(a), the Commission made clear that semi-permanent exceptions would be “applicable only under limited, specific circumstances.”  Final Rules at 21.  Elsewhere, the Commission added that:  

The rules establish strict limits on allowable exceptions.  Because of these limitations, most instances that warrant an exception should be readily identifiable and justifiable.  

Final Rules at 22.

Based upon the foregoing, it is fair to conclude that the Commission intended semi-permanent exceptions to be available only for a very narrow set of products.  In this regard, the Postal Service cannot demonstrate that a semi-permanent exception for First-Class Mail Flats is justified pursuant to section 3055.3(a).  

By any measure, the First-Class Mail Flats product is an important source of revenue to the Postal Service, as shown in the Commission’s most recent Annual Compliance Determination (ACD).
  For FY 2009, First-Class Mail Flats generated $3,545.8 million in revenue on volume of 2,864.5 million.  Overall, First-Class Mail Flats generated nearly 10 percent of total First-Class Mail revenue.  Within the First-Class Mail Flats product, single-piece flats of 2,147.9 million constitute nearly 75 percent of the total flats volume and generate 83.3 percent of total flats revenue, with presort flats volume of 716.6 million providing the remaining revenue.  Moreover, First-Class Mail Flats provided a positive contribution to institutional costs, as evidenced by a cost coverage of 164.3 percent.  Id.
In seeking to justify its requested semi-permanent exception for First-Class Mail Flats, the Postal Service reiterates general comments addressing costs and burden from previous proceedings.
  None of these general comments address the specific cost and burdens associated with measuring and reporting service performance for First-Class Mail Flats.  However, in its request for a temporary waiver for First-Class Mail Flats, the Postal Service estimates for the first time the cost of expanding the EXFC sample size at “approximately $4 million.”
  It also notes that this is “an expense increase that would have to be passed on to the Postal Service’s customers.”
  
The Postal Service fails to support its “approximately” estimated cost with any reasonable documentation.
  Assuming, arguendo, that the estimate is reasonably reliable, even the Postal Service acknowledges that in comparison to First-Class Mail Flats revenues, “this proposition likely does not, strictly speaking, meet the cost test under 39 C.F.R. § 3055.3(a)(1):  the cost of implementing this measurement system is small in relation to the revenue generated by First-Class Mail Flats.”  [Footnote omitted]  USPS Request at 4 - 5.  In other words, the Postal Service simply cannot demonstrate that the $4 million estimated cost of implementing service performance measurement at the district level for First-Class Mail Flats would be prohibitive in relation to revenue.  To the extent the cost of measuring First-Class Mail Flats service performance could be passed on to postal customers, the expense would be very small in both absolute and percentage terms.  The average increase in rates would be $0.001396406 ($4 million / 2,864.5 million).  For a one-ounce single-piece flat, the percentage change in rates would be 0.159 percent; for a one-ounce presort and 5-digit automation flat, the percentage change would be 0.185 and 0.368 percent, respectively.
  Moreover, the Postal Service does not assert that the other two conditions in 39 C.F.R. § 3055.3(a)(2) and (3) which would justify a semi-permanent exception are applicable.  Id. at 5, fn. 10.  
The Commission should also reject the requested semi-permanent waiver for First-Class Mail Flats for another reason.  In its request for a temporary waiver for First-Class Mail Flats, the Postal Service states that based upon the EXFC system, it intends to report flats results at the national and area levels for Overnight, Two-Day, and Three-to-Five Day service standards until the EXFC sample size can be expanded to support measurement of service performance at the district level.  Temporary Waiver Request at 4.  However, the Postal Service indicates that use of the EXFC system to measure service performance at the national and area levels (and at district level, when operational) is itself intended to be temporary.
  Ultimately, it seeks to rely on Full-Service Intelligent Mail barcodes and the hybrid measurement system, provided there is sufficient volume of presorted flats for reliable service performance measurement.  Temporary Waiver Request at 4.

The Postal Service’s requested semi-permanent exception for First-Class Mail Flats is premature.  Approving a semi-permanent exception at this time would preclude a determination as to the sufficiency of presorted flats volume (or lack thereof) with Full-Service Intelligent Mail barcodes, given that that the Postal Service has not attempted to report any service performance for First-Class Mail Flats based upon Full-Service Intelligent Mail and the hybrid measurement system.

B. A Semi-Permanent Exception for First-Class Mail Flats on an “Extraordinary Basis” Is Not Justified

In the absence of Commission approval of a semi-permanent exception for First-Class Mail Flats, the Postal Service seeks an exception on an “extraordinary basis.”  The Commission should reject the Postal Service’s appeal for a semi-permanent exception on this basis.

First, the Postal Service’s request is superfluous.  The means to obtain the regulatory relief sought is already provided in section 3055.3.  As discussed above, the Postal Service simply cannot demonstrate that any one of the three conditions in section 3055.3(a) applies to First-Class Mail Flats.  Second, other than section 3055.3(a), the Postal Service offers no citation to law or regulation providing the Commission with authority to grant semi-permanent exceptions on an “extraordinary basis.”  Third, even if such authority existed, the Postal Service has failed to demonstrate that the requested relief on an extraordinary basis is warranted.  Expanding the EXFC sample size to provide service performance measurement for First-Class Mail Flats will not degrade the Postal Service’s current financial condition, or otherwise impede any postal operation.  Consequently, there can be no regulatory relief on an “extraordinary basis” where there are no extraordinary circumstances warranting such relief.  

II. THE POSTAL SERVICE’S PETITION TO INITIATE A RULEMAKING TO AMEND SECTION 3055.45(a)(1) AND (2) OF THE COMMISSION’S RULES SHOULD BE DENIED
As a final alternative, the Postal Service petitions the Commission to initiate a rulemaking to amend 39 C.F.R. § 3055.45(a)(1) and (2).  Section 3055.45(a) establishes the requirement of quarterly on-time service performance and service variance reporting at the National, Area, and District levels for the following First-Class Mail products (or components thereof):  Single-Piece Letters/Postcards, Bulk Letters/Postcards, Flats, and Parcels.  The Postal Service proposes to amend section 3055.45(a)(1) and (2) by deleting the word “District.”  

The Commission should deny the Postal Service’s petition to amend section 3055.45(a)(1) and (2) as proposed.  The effect of the Postal Service’s proposed amendment is not limited to First-Class Mail Flats.  Rather, deleting the word “District” would end quarterly service performance reporting at the district level for all First-Class Mail products.  As such, the amendment lays bare the Postal Service’s real intent—to re-litigate the issue of quarterly district-level service performance reporting for all First-Class Mail products.  The Commission should reject this rearguard effort as the issue was previously decided in Docket No. RM2009-1.  In its Final Rules, the Commission carefully considered the Postal Service’s objections to quarterly service performance reporting at the district level, and found them wanting.  At that time, the Commission concluded that such reporting “is within the Commission’s statutory authority, provides information necessary to the Commission’s regulatory responsibilities, and is based on sound logic and reasoning.”  Final Rules at 15.  Nothing has changed.  As noted above, the Postal Service simply reiterates past general comments as to cost and burden, and only offers an “approximately” estimated cost, in support of its petition.  Such general comments and an unsupported cost estimate are insufficient to justify reopening this settled regulatory matter.  Therefore, the Postal Service’s petition should be denied.  

III. CONCLUSION

The Public Representative respectfully submits the foregoing Comments for the Commission’s consideration.
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