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Pursuant to Presiding Officer Blair’s instructions during the hearing 

yesterday, GameFly, Inc. (“GameFly”) hereby moves to have the documents 

bearing Bates numbers GFL685-704, 732-737, 761-773, 844-845, 849-854, 921-

938 and 1020-1063 admitted into evidence and transcribed into the formal 

record.  The documents are reproduced in full in the proprietary version of this 

motion, and in redacted form in the public version of this motion. 

At issue are portions of three groups of documents that were produced by 

the Postal Service in discovery in this case:   

(1) An unredacted version of the November 8, 2007, Audit Report of 

the Postal Service’s Office of Inspector General (“OIG”), Review of 

Postal Service First-Class Permit Reply Mail (Report No. MS-AR-

08-001)  (GFL685-704). 
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(2) Memoranda and other documents generated by an internal Postal 

Service working group that considered the appropriate rate and 

classification treatment of round-trip DVD mailers (“RDM”) in 2005-

2007 (GFL732-737, 761-773, 844-845, 849-54). 

(3) The August 2006 and November 2006 reports of the Postal 

Service’s consultant, Christensen Associates, on the costs of 

processing Netflix DVD mail (GFL921-938, 1020-1063). 

The pages at issue are a subset of the binder of documents that GameFly 

filed with the Commission as an attachment to its September 25, 2009, motion to 

unseal.  All of the pages at issue were reviewed by the Commission and ordered 

unsealed, with confidential information redacted, in Presiding Officer’s Ruling No. 

C2009-1/17 (issued April 15, 2010).  Portions of the documents contained in 

these pages were quoted or cited in the Memorandum of GameFly, Inc., 

Summarizing Documentary Evidence (filed April 12, 2010) or the Testimony of 

Sander Glick filed on the same date (GFL-T-1).1  Moreover, many of these 

pages, or other pages from the same documents, were formally admitted into the 

record at Tr. 4/158-652 (June 16, 2010).  Since then, the documents have been 

the subject of cross-examination by Postal Service counsel, rebuttal by Postal 

                                            
1 In the case of GFL 849-54, “Status Report and Recommendation on Filing an 
Experimental Classification for Round-trip Disc Mail, Individual Teleconferences 
with Mailers and Envelope Manufacturers, 21-23 September 2005,” an August 
26, 2005 version of this report with much of the identical language was cited in 
GameFly’s April 12, 2010 Memorandum and appears in the record at Tr. 4/185-
99 and 542-64.  The September 2005 version, GFL 849-54, submitted with this 
motion was not specifically cited in the April 12 Memorandum, though it was 
submitted with GameFly’s Motion to Unseal. 
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Service witnesses, and comment and questions by members of the Commission 

during the hearings. 

To give the Postal Service fair notice of and opportunity to respond to the 

documents, GameFly had them Bates numbered; served the Postal Service with 

CDs containing the Bates numbered version of the complete set of documents; 

and included citations to the Bates numbered pages wherever GameFly cited to 

the documents in its April 12, 2010 Documentary Memorandum, the direct and 

rebuttal testimony of Mr. Glick, and GameFly’s subsequent discovery responses.  

In addition, GameFly created and served on all parties, including the Postal 

Service, a complete set of the documents at issue as an appendix to GameFly’s 

September 25, 2009, motion to unseal, and filed redacted versions of these 

documents with the Commission on May 10, 2010. 

On October 27, 2010 however, both the Presiding Officer and the Public 

Representative expressed a desire to have the cited pages reproduced more 

formally and unambiguously as part of the record.  First, Presiding Officer’s 

Ruling No. C2009-1/42 advised the parties that a number of documents 

“produced during discovery” and cited in the filings of GameFly or the Postal 

Service had “not been copied into one of the public or non-public transcripts in 

this proceeding.”  The POR directed the parties to accompany their post-trial 

briefs with appendices containing, inter alia, any “documents . . . that are cited in 

[the] briefs and are not set forth in the transcripts developed in this proceeding.”  

On the same day, Rand Costich, the Public Representative in this case, sent 

counsel for GameFly an email stating that some of the documents cited in the 
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testimony of GameFly witness Sander Glick “appear to be in Tr. Vol. 4, but others 

aren’t.  I plan to ask where one can find those documents.”2   

That evening, counsel for GameFly reviewed the record and identified the 

specific pages that had not been formally moved into evidence.  The purpose of 

this motion is to eliminate any doubt about the evidentiary status of the 

documents by formally moving them into the record now.  

In the remainder of this motion, we explain why the formal admission of 

the documents is appropriate.  We discuss each group of documents in turn. 

A. The OIG Report 

The relevance of the OIG report can hardly be disputed.  GameFly, the 

Postal Service, and members of the Commission have all focused on it in this 

case: 

• GameFly has cited it extensively, and GameFly’s expert witness, 

Sander Glick, explicitly relied on the report in his direct and rebuttal 

testimony.  Complaint (April 23, 2009) at ¶¶ 36, 37, 41; Glick Direct 

(GFL-T-1) at 8, Memorandum Of GameFly, Inc., Summarizing 

Documentary Evidence (April 12, 2010) (“GameFly Document 

Roadmap”) at ¶¶ 50, 56, 66, 67, 119, 134, 140; Glick Rebuttal (GFL-

RT-1) at 4, 16, 20 n. 13, 21-22, 28 n. 19. 

                                            
2 Email from Rand Costich to David Levy (October 27, 2010, 6:06 pm). 
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• The OIG report, and the response (or non-response) of the Postal 

Service to the report, were the subject of an extended colloquy 

between Commissioner Blair and USPS witness Barranca that was 

initiated by Commissioner Blair.  Tr. 10/1883-1887.  

• Even the Postal Service has acknowledged the continuing relevance of 

the OIG report as a benchmark for the amount of manual processing 

received by Netflix mail.  Joint Statement Of Undisputed And Disputed 

Facts (July 20, 2009) at ¶¶ 83, 84, 87; USPS answers to GameFly 

discovery requests GFL/USPS-6 and 17-20. 

The authenticity and evidentiary foundation of the OIG report cannot be 

seriously challenged.  The OIG is a highly respected investigative arm of the 

Postal Service.   The source of the report (including the proprietary portion) was 

the Postal Service itself, which produced the document in response to GameFly 

discovery request GFL/USPS-5.  The public portion of the report—which includes 

all but a page or two of the entire document—can be downloaded from the OIG’s 

website at http://www.uspsoig.gov/rr_all.cfm.  Furthermore, several pages of the 

report are already in the formal record at Tr. 4/281-284.   

Unsurprisingly, the Commission admitted these documents despite the 

objection of the Postal Service.  During the hearing on June 16, 2010, the Postal 

Service objected to admission of the report, along with a variety of other Postal 

Service documents, on the ground that GameFly had not offered a sponsoring 

witness for them.  The Presiding Officer nonetheless admitted the OIG report and 

other documents because the documents had sufficient reliability as business 

http://www.uspsoig.gov/rr_all.cfm
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records and admissions by the Postal Service, the producing party.  He made his 

ruling subject to reconsideration if the Postal Service moved within one week to 

strike the documents from the record.  Tr. 4/666; cf. Tr. 3/72, 4/155 (USPS 

objections).  The Postal Service never filed such a motion, however.  

Accordingly, Presiding Officer’s Ruling No. C2009-1/24 held that the Postal 

Service, by failing to submit a timely motion to strike any of the documents 

proffered by GameFly during the June 16 hearing, had waived its right to further 

challenge the admission of these documents.  POR-24 at 2 fn. 5; id. at 12.  The 

Postal Service did not seek administrative review of POR-24 by the full 

Commission.  The ruling thus constitutes the law of the case, barring further 

litigation of the issue. 

Two more recent rulings have reiterated the admissibility of documents of 

this kind.  In POR-40, the Presiding Officer explained that “[t]he Postal Service 

views the scope of admissibility too narrowly” and that “[d]ocuments produced in 

the ordinary course of business tend to be admissible.”  POR-40 at 8.  The 

Presiding Officer further noted that the proposition that the documents of record 

in this case should be excluded on the grounds of authenticity “has repeatedly 

been denied under the law of the case.”  Id. at 8 n.13.  In POR-41, the Presiding 

Officer again overruled the Postal Service’s objection to the authenticity of a 

document that it produced in discovery.  POR-41 at 2.  Once again, the Presiding 

Officer pointed out that documents created in the ordinary course of business 
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and produced by a party in discovery typically do not require any further 

authentication.3   

Finally, the Postal Service cannot claim that admission into evidence of 

the remainder of the OIG report would result in unfair surprise.  The Postal 

Service has had a complete copy of the report since November 2007, and has 

possessed the Bates-numbered version from GameFly for more than a year.  

GameFly, by citing the OIG report repeatedly (including in Mr. Glick’s direct and 

rebuttal testimony), clearly put the Postal Service on notice that GameFly was 

relying on the report.  The Postal Service could have cross-examined Mr. Glick 

about the OIG report during any of his three appearances on the witness stand in 

this case, and in fact cross-examined him extensively about the report during the 

hearing yesterday, October 28. 

B. The Christensen Associates reports 

The relevance of the Christensen Associates reports, like the OIG report, 

is indisputable.  GameFly, the Postal Service, and members of the Commission 

have all focused on the Christensen reports in this case: 

                                            
3 These rulings are consistent with precedent under the Federal Rules of Civil 
Procedure, a fact that is noteworthy given the more stringent standards of 
admissibility generally followed by federal courts.  See Fed. R. Evid. 801(d)(2)(D) 
(“a statement by the party's agent or servant concerning a matter within the 
scope of the agency or employment, made during the existence of the 
relationship” is not hearsay if offered against the party);  Fed R. Evid. 803(6); 
Fed. R. Evid. 803(8); United States v. Lavalley, 957 F.2d 1309, 1314 (6th Cir. 
1992) (letters from commander of military base were admissible as business 
records); United States v. Boylan, 898 F.2d 230, 257 (1st Cir. 1990) (police 
personnel files were admissible as business records). 
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• GameFly has cited it extensively, and GameFly’s expert witness, 

Sander Glick, relied heavily on the report in his direct and rebuttal 

testimony.  Memorandum Of GameFly, Inc., Summarizing 

Documentary Evidence (April 12, 2010) (“GameFly Document 

Roadmap”) at ¶¶ 65, 66, 93, 95, 143; Glick Direct (GFL-T-1) at 4-10, 

12; Glick Rebuttal (GFL-RT-1) at 3, 6-9, 16, 20-21, 23-24, 29-31. 

• GameFly performed extensive discovery regarding the Christensen 

study.  These include GFL/USPS-35, 36, 112, 113, 143, 160, 162, 163, 

164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 

180, 181, 182, 184, 196, 198, 200, 201, 203, 204, 205, 206, 207, 208, 

212, 217, 218, 220. 

• The Postal Service has also invoked the Christensen report.  USPS 

answers to GFL/USPS-17, 18 (admitting that the Postal Service used 

the Christensen Report to estimate manual culling); USPS response to 

GFL/USPS-202 (using the Christensen report to make the point that 

the handling of Netflix mail is not identical at all facilities); Tr. 10/17889, 

1792-93, 1795 (USPS witness Seanor) (citing Christensen report as 

support for his position on the efficiency of culling Netflix mail at the 

point of collection). 

• On October 8, the Postal Service produced documents in response to 

GFL/UPS-225.  Included in these documents is a pdf of a preliminary 

version of the Christensen model.  In an accompanying document, the 

Postal Service’s response to Presiding Officer’s Ruling No. C2009-
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1/40, the Postal Service stated that it “might rely on [these documents] 

in this case.” 

Nor can the authenticity and evidentiary foundation of the Christensen 

reports be seriously challenged.  Christensen Associates is a reputable economic 

consulting firm, and it produced the report with support from knowledgeable 

subject matter experts from Postal Service headquarters.  See USPS response 

to GFL/USPS-163(c) (““[The Christensen cost models] are the best, and most 

recent, available cost estimates, as the Christensen study is the only such cost 

study that has been performed.”)  GameFly obtained the reports directly from the 

Postal Service in discovery (see USPS answer to GameFly discovery request 

GFL/USPS-35 and -36), and the Postal Service can hardly dispute their 

authenticity.  Because the Postal Service commissioned the report, it constitutes 

an admission by the Postal Service, an exception to the hearsay rules.   

Furthermore, portions of the report have already been transcribed in the 

formal record at Tr. 4/236, 365-66.  The Presiding Officer admitted these portions 

into evidence over the objection of the Postal Service on the ground that the 

documents had sufficient reliability as business records and admissions by the 

Postal Service, the producing party.  As noted above, the Postal Service did not 

file a timely challenge to this ruling or seek administrative review of POR-24, and 

they now constitute the law of the case, barring further litigation of the issue.  

Accord, POR-40 and 41 (discussed above). 

Finally, the Postal Service cannot claim that admission into evidence of 

the remainder of the Christensen reports would result in unfair surprise.  The 
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Postal Service, which produced the reports in discovery, has had complete 

copies of them since their creation in 2006 (and has possessed the Bates-

numbered versions from GameFly for more than a year).  GameFly, by citing the 

Christensen reports repeatedly (including in Mr. Glick’s direct and rebuttal 

testimony), clearly put the Postal Service on notice that GameFly was relying on 

the report.  The Postal Service could have cross-examined Mr. Glick about the 

reports during any of his three appearances on the witness stand in this case.4  

The Postal Service in fact cross-examined Mr. Glick about the reports during the 

June 16 hearing on his direct testimony (see Tr. 3/100-113), and at even greater 

length during the hearing yesterday, October 28. 

C. Memoranda and other documents generated by an internal 
Postal Service working group that considered the appropriate 
rate and classification treatment of round-trip DVD mailers 
(“RDM”) in 2005-2007. 

The remaining pages at issue are memoranda, minutes and other 

documents generated between 2005 and 2007 by the Postal Service’s internal 

RDM work group.  The relevance of the documents is clear; they discuss many of 

the same costing and operational issues that have arisen in this case. 

Nor can the authenticity and evidentiary foundation of the RDM 

documents be seriously challenged.  GameFly obtained the documents directly 

                                            
4 The Postal Service also could have sponsored one of the Christensen 
Associates professionals involved in the studies to challenge GameFly’s 
interpretation of the studies if Christensen Associates believed that the 
interpretation was inaccurate or misleading.  The Postal Service’s failure to 
sponsor a Christensen Associates witness for this purpose is telling—the 
equivalent of Sherlock Holmes’ dog that did not bark.  
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from the Postal Service in discovery, and the Postal Service can hardly dispute 

their authenticity.  Because the Postal Service employees created the documents 

in the course of their employment, they constitute admissions by the Postal 

Service, thus falling within an exception to the hearsay rules.   

For these reasons, the Presiding Officer admitted a substantial number of 

RDM working group documents into evidence over the Postal Service’s 

objections.  Tr. 4/353-57, 359; Presiding Officer’s Ruling No. C2009-1/24; accord, 

Presiding Officer’s Ruling No. C2009-1/40 and 41.  These documents have been 

transcribed in the formal record at Tr. 4/158, 185-199, 202-215, 217-234, 288-

297, 351-364, 377 and 537-575. 

Finally, the Postal Service cannot claim that admission into evidence of 

the remainder of the RDM documents proffered by GameFly would result in 

unfair surprise.  The Postal Service, which produced the reports in discovery, has 

had complete copies of them since their creation in 2005-2007 (and has 

possessed the Bates-numbered versions from GameFly for more than a year).  

GameFly, by specifically citing the documents (including in GameFly’s April 12, 

2010, document roadmap and Mr. Glick’s rebuttal testimony), clearly put the 

Postal Service on notice that GameFly was relying on the documents.  GameFly 

Document Roadmap (April 12, 2010) at ¶¶ 28, 33, 36, 51, 114, 143; Glick 

Rebuttal (GFL-RT-1) at 10 n. 5, 11 n. 5.  Accordingly, the Postal Service could 

have cross-examined Mr. Glick about the documents during one or more of his 

appearances on the witness stand.   
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CONCLUSION 

For the foregoing reasons, the documents submitted herewith should be 

formally admitted into evidence and transcribed into the record.  

 

   
Respectfully submitted, 
 
 
David M. Levy  
Matthew D. Field 
Alexandra Megaris 
Seung-Hyun Ryu 
VENABLE LLP 
575 7th Street, N.W. 
Washington, DC  20004 
(202) 344-4800 
 
Counsel for GameFly, Inc. 

 

October 29, 2010 



PUBLIC VERSION 

 
 
 
 
 
 
 

APPENDIX A 

 

DOCUMENTS SUBMITTED FOR THE RECORD 




























































































































































































































