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[bookmark: _Toc272761240]Introduction
On August 16, 2010, the United States Postal Service (Postal Service) filed a request with the Postal Regulatory Commission (Commission) for authorization to transfer Commercial Standard Mail Fulfillment Parcels from the market dominant product list to the competitive product list.[footnoteRef:1]  The Postal Service filed this Request pursuant to 39 U.S.C. § 3642 and 39 CFR § 3020.30 et seq., the provisions of the United States Code and the Commission’s Rules of Practice and Procedure applicable to transferring products between the market dominant and the competitive categories of mail.  The Request is predicated upon the assumption that the Commission will approve related Standard Mail classification changes previously presented in Docket No. R2010‑4, Rate Adjustments Due to Extraordinary or Exceptional Circumstances.  The Public Representative respectfully submits the following comments addressing the issues raised by the Postal Service’s Request as permitted by Order Nos. 521 and 532.[footnoteRef:2] [1:  Request of the United States Postal Service to Transfer Commercial Standard Mail Parcels to the Competitive Product List, August 16, 2010 (Request).]  [2:  Notice and Order Concerning Transfer of Commercial Standard Mail Parcels to the Competitive Product List, August 20, 2010 (Order No. 521); Order Extending Time for Comments, September 7, 2010 (Order No. 532).] 

The Public Representative does not find a compelling legal basis for opposing the Postal Service’s Request.[footnoteRef:3]  However, the Public Representative cannot support approval of the Request at this time.  The following observations are made:  (A) consideration of the Request is premature until the conclusion of Docket No. R2010-4 because the Request is predicated upon approval of rate and classification changes proposed in Docket No. R2010-4; (B) the Postal Service has not substantively demonstrated compliance with the statutory requirements for determining whether a product is appropriately categorized as market dominant or competitive; (C) rate schedule anomalies are created by adding commercial Standard Mail Fulfillment Parcels to the Parcel Select rate schedule; (D) the Postal Service has not addressed issues related to nonprofit Standard Mail Fulfillment Parcels, which will be impacted by the Request; and finally, (E) difficulties of entering into negotiated service agreements should form no basis for determining the appropriate classification of a product. [3:  The questions posed by the Parcel Shippers Association and the Direct Marketing Association greatly expanded the understanding of the Postal Service’s Request.  The Public Representative is greatly appreciative of this effort.  See Parcel Shippers Association & Direct Marketing Association Motion for Issuance of Information Request, August 27, 2010.] 

[bookmark: _Toc272761241]Argument
1. [bookmark: _Toc272761242]Consideration of the Postal Service’s proposal is premature
The Postal Service’s Request is predicated upon approval of proposed Standard Mail rate and classification changes in Docket No. R2010-4.  These changes carve out the commercial Standard Mail Fulfillment Parcels category of mail from the existing Not Flat Machinables (NFMs)/Parcels product, and significantly increase rates.  Until a decision is issued in Docket No. R2010-4 to approve, modify or reject these rate and classification changes, consideration of the instant Request is premature for two reasons.
First, if the associated classification changes are not approved in Docket No. R2010-4 (setting aside the rate proposals for a moment), the commercial Standard Mail Fulfillment Parcels category of mail will not exist.  Thus, it would not be possible to move a non-existent category of mail to Parcel Select.  Conceivably, the Commission could choose to define the new commercial fulfillment product within this docket (Docket No. MC2010-36) and rely on argument from Docket No. R2010-4.[footnoteRef:4]  However, the merits of creating the commercial Standard Mail Fulfillment Parcels category of mail may not have been adequately considered in Docket No. R2010-4.  This issue may not have been central to the Commission’s overall decision.  Furthermore, commenters may not have addressed this tangential issue because of the severe time constraints of the exigent case.  If the classification changes are not approved, the Public Representative suggests it would be appropriate to ask the Postal Service to re-file its request with all rate and classification changes incorporated into a single request.[footnoteRef:5] [4:  The assumption is that the classification changes were not specifically rejected, but were the casualty of the exigent case not being approved as a whole.]  [5:  Alternatively, the Commission could allow an additional round of comments, or explicitly allow reply comments to cover new material as opposed to just replying to other comments.] 

Second, if the Docket No. R2010-4 rate proposals are modified or rejected (setting aside the classification proposals for a moment), the instant Request may not comply with the statutory provisions of section 3633.  For example, the Postal Service states:  “if the rate increases requested in Docket No. R2010-4 are approved, the redefined Parcel Select should satisfy subsections (a)(1) and (2) of Section 3633.”  Request, Attachment B at 2.  The cited provisions of section 3633 are meant to “prohibit the subsidization of competitive products by market-dominant products” and “ensure that each competitive product covers its costs attributable.”  Without approval of the rate increases specified in Docket No. R2010-4, the newly expanded Parcel Select product might not cover attributable costs, and may be unlawful.  Therefore, if the rate proposals are modified or denied in Docket No. R2010-4, the Request should be denied until such time as the Postal Service can ensure that its Request complies with the provisions of section 3633.
[bookmark: _Toc272761246][bookmark: _Toc272761243]Postal Service provides scant support for its proposal
Title 39, section 3642(b), of the United States Code provides criteria for adding new products to, removing products from, or transferring products between the market dominant and the competitive product lists.  Paragraph 1 is most applicable to the Request.[footnoteRef:6] [6:  Paragraph 2 excludes products covered by the postal monopoly.  Commercial Standard Mail Fulfillment Parcels appears outside the scope of the postal monopoly.  Thus, the Request does not invoke paragraph 2.  Paragraph 3 provides additional consideration that will not be addressed at this time, but may be addressed on reply depending upon comments from those that use the product, small businesses, or the private sector.] 

(1) The market-dominant category of products shall consist of each product in the sale of which the Postal Service exercises sufficient market power that it can effectively set the price of such product substantially above costs, raise prices significantly, decrease quality, or decrease output, without risk of losing a significant level of business to other firms offering similar products.  The competitive category of products shall consist of all other products.

The Postal Service asserts that “it is unlikely that the Postal Service can set the price of commercial Standard Mail Fulfillment Parcels substantially above costs or raise prices significantly without losing a significant level of business to other firms.”  Request, Attachment B at 6.  When asked to provide all studies and analysis that support this assertion, the Postal Service states that it “has not performed any such studies.”  Instead, it opts to rely on “basic business reality.”  Response to CHIR No. 1, Question 9.
The Postal Service further asserts that “it is unlikely that the Postal Service can decrease the quality or output of commercial Standard Mail Fulfillment Parcels without risk of losing a significant level of business to other firms.”  Request, Attachment B at 7.  When asked to provide all studies and analysis that support this assertion, the Postal Service states that it “has not performed any such studies.”  Again, it opts to rely on “basic business reality.”  Response to CHIR No. 1, Question 10.
The Public Representative does not believe a decision can be made on the Postal Service’s Request based upon the Postal Service’s view of “business reality.”  The Postal Service has not adequately addressed the basic requirements for demonstrating that commercial Standard Mail Fulfillment Parcels should be categorized as either competitive or market dominant.  Until the Postal Service can demonstrate, beyond mere assertions, that commercial Standard Mail Fulfillment Parcels should be categorized as competitive pursuant to the criteria of section 3642(b), the Request should be denied.
[bookmark: _Toc272761244]The addition of commercial Standard Mail Fulfillment Parcels to Parcel Select is inconsistent with the Parcel Select rate structure
The current Parcel Select rate structure uses weight, entry point, presort level, and destination zone to determine prices.  The commercial Standard Mail Fulfillment Parcels structure uses a total mailing pound rate, and a per piece rate to determine prices.  The per pound and per piece rates are further disaggregated based upon entry point and presort level.  The rates are not zoned.  When moving the commercial Standard Mail Fulfillment Parcels (Lightweight Parcel Select) category to Parcel Select, the Postal Service retains the former Standard Mail rate structure and makes no attempt to develop a unified rate schedule for the expanded Parcel Select product.
Use of two inconsistent rate structures within Parcel Select may confuse the unsophisticated mailer and is not consistent with the Postal Service’s argument concerning the “seamless marketplace” for parcels.  The Public Representative suggests that the Postal Service be directed to unify both rate structures for consistency and ease of use.  One of many options may be to abandon the piece and pound rate structure and price Lightweight Parcel Select in one or more ounce increments.  Consideration also should be given to zoning Lightweight Parcel Select rates to add further consistency.
If the two divergent rate structures are left intact, a more significant problem becomes evident.  The existing Parcel Select product is priced in one pound increments from up to one pound to either up to 35 pounds or up to 70 pounds.  Lightweight Parcel Select has a single weight range and is priced up to, but not including, one pound.  For a mailing where pieces weigh on average just under one pound that meet both the current Parcel Select and Lightweight Parcel Select mailing requirements, a mailer is presented with several pricing options.  For example, for a just under one pound DNDC entered mailpiece, a mailer is presented with the options shown in the table below.

Potential DNDC Entered Parcel Select Pricing Relationships
	Weight/Zone
	Price Per Piece
	Price Increase Compared To Lightweight Parcel Select

	Proposed commercial Standard Mail Fulfillment Parcels pricing (Lightweight Parcel Select)

	Slightly Under One Pound/Unzoned
	$1.96
	

	Existing Parcel Select Pricing

	One Pound/Zones 1&2
	$2.93
	49.5 percent

	One Pound/Zone 3
	$3.45
	76.1 percent

	One Pound/Zone 4
	$3.90
	99.0 percent

	One Pound/Zone 5
	$5.00
	155.1 percent



First, presenting unsophisticated mailers with so many options may cause confusion.  Second, mailers will be enticed to reduce postage expenditures by attempting to conform mailings to the Lightweight Parcel Select requirements.  Sufficient information has not been presented to estimate the volume of mail that then might migrate from the current Parcel Select offering to the Lightweight Parcel Select offering at the slightly under one pound mark.  Significant migration may have an adverse impact on overall Parcel Select revenue because contribution from Lightweight Parcel Select is expected to be minimal.  Regardless, the transitional rates between the two categories of Parcel Select need further study.
Standard Mail nonprofit pricing has not been addressed
The Postal Service is silent on the effects of its Request upon nonprofit Standard Mail Fulfillment Parcels.  Section 3626(a)(6)(A) effectively prescribes the rates for nonprofit Standard Mail Fulfillment Parcels by requiring the estimated average revenue per piece to be equal, as nearly as practicable, to 60 percent of the estimated average revenue per piece to be received from the most closely corresponding regular-rate subclass of mail.  If both commercial and nonprofit Standard Mail Fulfillment Parcels remain within Standard Mail and remain market dominant, an appropriate choice for the most closely corresponding regular-rate subclass of mail would be commercial Standard Mail Fulfillment Parcels.  If commercial Standard Mail Fulfillment Parcels becomes part of Parcel Select, which is a competitive product, this pricing relationship may not be appropriate.  In response to CHIR No. 1, Question 11(c), the Postal Service States:  “The Postal Service has not yet determined which subclass of mail on the market dominant product list would be the most closely corresponding regular-rate subclass of mail.”
The Request should not be approved without consideration, and resolution, of this issue.  Otherwise, mailers that utilize nonprofit Standard Mail Fulfillment Parcels may be unaware as to how future nonprofit rates are established, and may be denied an opportunity (due process) to weigh in on the establishment of an appropriate closely corresponding regular-rate subclass of mail prior to new rate increase proposals.  There is no way to know whether the selection of the new “benchmark” will be benign, or have a substantial impact on nonprofit rates at this time.  This is inconsistent with the objective “[t]o create predictability and stability in rates.”  39 U.S.C. § 3622(b)(2).
[bookmark: _Toc272761245]Arguments discussing the current difficulties of reaching negotiated agreement are baseless
The Postal Service contends that the “current parcel products structure complicates its ability to negotiate with certain customers.”  Request, Attachment B at 4.  It states that “because of the segmented structure of the Postal Service’s parcel offering, customers cannot enter into contracts for complete shipping solutions.”  Id. at 11.  Although the Postal Service acknowledges that it is not prohibited from entering into agreements for under one pound parcels, the Postal Service asserts that its “customers generally prefer the more streamlined contract process available for competitive products.”  Response to CHIR No. 1, Question 8(a & b).  Specifically, the preference is for “the more abbreviated advance notice period of 15 days available for competitive products, as compared to the longer, 45-day advance notice period required for market dominant products.”  Id. Question 12.
First, there is no statutory support for a proposition that the length or rigor of review has any bearing on determining appropriate classification.  Appropriate classification however, does drive the required level of review.  The PAEA has established an appropriate level of review for both market dominant and competitive products.  A Postal Service or customer “preference” does not support circumventing these requirements.
Second, the Commission’s policy has been to treat all negotiated agreements as new and individual products upon initial review.  There is no set time period within which the Commission must complete a review for a new product.  Therefore, both the 15-day and the 45-day advance notice periods cited by the Postal Service are inapplicable to any review of a new product.  For the above reasons, the Public Representative believes the Postal Service’s arguments regarding the difficulties of entering a negotiated service agreement are baseless.
The Public Representative also questions the Postal Service’s rationale for wanting to enter into negotiated agreements that include lightweight parcels.  The Postal Service explains that “in the past it has attempted to structure profitable contracts with large shippers for lightweight parcels but failed because its efforts were undercut by its own Standard Mail parcel prices.”  Request, Attachment B at 10.  With one specific negotiation, the Postal Service concluded “it was not possible to envision a profitable arrangement with favorable pricing because the base prices are so far below product costs.”  Response to CHIR No. 1, Question 15.  The Postal Service concludes that it already has market “dominance in the under one pound category.”  Request, Attachment B at 5.
The Postal Service appears to be indicating that it already dominates the light weight parcels market.  If the Postal Service’s intent is to increase market share through negotiated agreements, why would it want to increase market share on a product currently not covering costs?  The Public Representative can only speculate that the Postal Service is positioning Lightweight Parcel Select for further significant price increases.  This will allow the Postal Service to provide discounts to high volume mailers at the expense of others using the product.  The Public Representative questions whether the Postal Service is taking this approach just for the sake of being able to enter into agreements (profitable or not), or whether there is some rational business reason for doing so that has not been explained.  The Postal Service needs to better explain its intent for this product.
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Conclusion
The Public Representative respectfully submits the foregoing comments for the Commission’s consideration.
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