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 The National Postal Mail Handlers Union (“NPMHU”) respectfully files this 

statement in response to the Motion to Dismiss filed by the Affordable Mail 

Alliance (“AMA”) on July 26, 2010.  For the reasons explained below, the 

Commission should defer any decision on this Motion to Dismiss until all 

interested persons have had a full opportunity to participate in the scheduled 

public hearing and to file their reply comments on or before September 2, 

2010.  Indeed, the motion most properly should be addressed when the 

Commission issues its final determination in this rate proceeding on or before 

October 4, 2010. 

 As the Commission previously has recognized, these proceedings seeking 

a Rate Adjustment For Extraordinary or Exceptional Circumstances are subject 

to Section 3622(d)(1)(E) of the Postal Accountability and Enhancement Act of 
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2006 (PAEA), 39 U.S.C. § 3622(d)(1)(E) (requiring an “opportunity for a public 

hearing and comment”) and the specific procedural rules found in Subpart E of 

39 C.F.R. Part 3010 (Rules for Rate Adjustments in Exigent Circumstances 

(Type 3 Rate Adjustments)).  Under Section 3010.65 of those rules – entitled 

“[s]pecial procedures applicable to exigent requests” – the Commission must 

establish a docket for the requested rate adjustment, specifically to include “[a] 

specified period for public comment,” id. § 3010.65(a)(5); “a public hearing on 

the Postal Service request” that includes “relevant questions” submitted in 

advance by “[i]nterested  persons,” id. §§ 3010.65(b), (c); and an “opportunity 

for the Commission to require the Postal Service to submit supplementary 

written or oral responses” if it is “unable to provide adequate explanations 

during the public hearing,” id. § 3010.65(e).  Moreover, these special 

procedures recognize that, “[f]ollowing the conclusion of the public hearings 

and submission of any supplementary materials interested persons will be 

given the opportunity to submit written comments” on, among other topics, 

“[t]he sufficiency of the justification for an exigent rate increase.”  Id. § 

3010.65(f)(1).  And finally, the Postal Service and other interested persons “will 

be given . . . [a]n opportunity to submit written reply comments.”  Id. § 

3010.65(g).1 

                                                 
1  See also Docket No. PI2010-3, Notice and Order Providing for Technical 
Conference, May 7, 2010, at 2 (“Following the issuance of the Postal 
Accountability and Enhancement Act (PAEA), the Commission adopted new 
rules that establish procedures for handling exigent rate cases.  Those new 
rules (Exigent Rate Case Rules) are contained in subpart E of part 3010 of the 
Commission’s regulations. 39 CFR part 3010, subpart E.”) (citations omitted); 
id. (noting the “unique procedural aspects” that would arise in “the [then-] 



3 

All of these special procedural rules were followed by the Commission 

when it issued its Order No. 485 (Docket No. R2010-4, Notice and Order 

Concerning Rate Adjustment for Extraordinary or Exceptional Circumstances) 

on July 8, 2010.  Indeed, Order No. 485 included a particular schedule for the 

filing of comments and reply comments once the public hearings have been 

completed, such that initial comments (including, in the NPMHU’s view, the 

AMA’s Motion to Dismiss) must be filed no later than August 17, 2010, and 

reply comments must be filed no later than September 2, 2010.  Id. at 6. 

 Since the filing of the Motion to Dismiss, the NPMHU has learned that 

certain interested persons are suggesting that an answer to the AMA’s Motion 

to Dismiss is due within seven days (that is, no later than today, August 2, 

2010), by relying on the general Rules of Practice and Procedure applicable to 

other proceedings before the Commission, see 39 C.F.R. § 3001.21(b).  But 

neither Subpart E of 39 C.F.R. Part 3010 nor Order No. 485 in this proceeding 

provide any basis for concluding that the seven-day period for responding to 

general motions in PRC proceedings under § 3001.21(b) applies to “exigent” 

rate filings or proceedings under Subpart E of Part 3010.  To the contrary, the 

Commission’s rules repeatedly recognize that “exigency-based rate adjustments 

. . . are subject to special procedures,” 39 C.F.R. § 3010.1 (explaining the 

applicability of rules regulating market dominant products), and those special 

procedures, as included in Subpart E of 39 C.F.R. Part 3010, require public 

                                                                                                                                                             
proposed exigent rate case”). 
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hearings, initial comments, and reply comments, as this statement already has 

described. 

   The NPMHU certainly plans to respond to the AMA’s Motion to Dismiss, 

for it contains a series of inaccurate assertions and misleading arguments, 

most of which relate to subjects that are either totally irrelevant to, or expressly 

outside of, the jurisdiction of the Commission when it decides an “exigent” rate 

request that the Postal Service files under the PAEA.  We will do so no later 

than September 2, 2010, which is the date by which reply comments are due 

under the Commission’s Order No. 485. 
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