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On May 7, 2010, the Commission issued Order No. 457, instituting the 

above-captioned docket in order to consider the Mail Classification Schedule 

(MCS) language for the nonpostal services authorized to continue in Order No. 

154.  The MCS language had been submitted earlier by the Postal Service in 

response to various Commission orders.  Initial comments were due on June 4, 

2010, with reply comments due on June 18, 2010.  The only party to file initial 

comments was the Public Representative, who proposes to 1) amend the list of 

nonpostal categories by merging two categories into another category, and 2) 

change the descriptive language for three categories.  With one exception, the 

Postal Service opposes the changes proposed by the Public Representative.1 

 

Alliances with the Private Sector to Defray Cost of Key Postal Functions 

The Public Representative first proposes to merge the “Alliances with the 

Private Sector to Defray Costs of Key Postal Functions” category into the 

                                            
1 The Postal Service does not oppose the insertion of language into the MCS description of 
Electronic Postmark (EPM) service to note that the Postal Service serves as a back-up to EPM 
vendors.     
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“Advertising” category, on the grounds that the two current alliances 

(MoverSource and White Pages) generate revenues from advertising.  However, 

this argument obscures the fundamental differences between these two 

nonpostal services.  The Advertising category is designed for those situations in 

which the relationship between the Postal Service and another party is based 

entirely on the Postal Service agreeing to place that party’s advertisement(s) in a 

postal venue, in return for compensation.  Such a limited relationship is 

fundamentally distinct from the current alliances (and potential future alliances) 

that constitute the “Alliances with the Private Sector to Defray Costs of Key 

Postal Functions” category.  In those alliances, the Postal Service partners with 

another party to provide a core postal function.  The commonality between these 

alliances is in this fact, and not the fact that the two current agreements generate 

advertising revenue as a means of defraying the cost of that postal function.  

Advertising revenue is but one facet of the relationship (though, to be sure, the 

facet that makes the alliances “nonpostal,” see Order No. 154 at 81), unlike the 

Advertising category, in which advertising is the only facet of the relationship 

between the Postal Service and the other party.   

Furthermore, merging the “Alliances with the Private Sector to Defray 

Costs of Key Postal Functions” category with the Advertising category would 

seemingly preclude future alliances with the private sector that defray the costs 

of providing a core postal function through means other than advertising.  There 

is no logical reason to foreclose this possibility.  In this regard, there is nothing 

special about the fact that the two current agreements generate revenue from 
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advertising, as opposed to some other means.  In addition, the fact that the 

revenue for the current agreements are generated through advertising did not 

seem material to the Commission’s determination in Order No. 154 to authorize 

these alliances, which would distinguish the current alliances from potential 

future alliances that may generate revenue through some other means.  Cf. id. at 

81-82.   

 

Advertising and the Non-Sale Disposal of Tangible Property  

 The Public Representative argues that the MCS language for the 

“Advertising” category and “Leasing, Licensing, and Other Non-Sale Disposal of 

Tangible Property” category is too broad, in that it impermissibly expands the 

scope of those categories beyond what was authorized by the Commission in 

Order No. 154.  Essentially, the Public Representative argues that a particular 

activity was authorized by Order No. 154 only if it was expressly mentioned 

therein, regardless of whether it is functionally equivalent to the activities that 

were mentioned.  Thus, he argues that because, according to him, the 

Commission only specifically discussed advertising on the Postal Service’s 

website and retail locations, it did not authorize advertising at other venues 

owned or controlled by the Postal Service.  Similarly, he argues that because the 

Commission specifically discussed the leasing or licensing of only real property, 

the Postal Service is foreclosed from leasing or licensing its personal property.  

This constitutes an incorrect understanding of Order No. 154, and of the Docket 

No. MC2008-1 record underlying that Order.     
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It is, first of all, inappropriate to interpret Order No. 154 in the rigid and 

restrictive manner suggested by the Public Representative.  The purpose of 

section 404(e) was to consider whether “nonpostal services” should continue.  

The broad term “service” suggests that the approval of a certain type of general 

activity would necessarily encompass the various means by which the Postal 

Service could potentially perform that activity.   Thus, for instance, the 

Commission has noted that licensing of intellectual property is the “service,” and 

encompasses several different forms of licensing, as well as individual licensing 

agreements.  See Order No. 154 at 88; Order No. 392 at 11.  This reflects the 

fact that license agreements all involve the Postal Service performing the same 

basic activity (i.e., allowing another party to use its intellectual property for 

specified purposes), regardless of the precise intellectual property that is being 

licensed, or where that property is being displayed.     

Similarly, in the case of Advertising, the “nonpostal service” provided by 

the Postal Service to the other party (i.e., displaying an advertisement in return 

for compensation) is the same, regardless of the specific postal venue where the 

advertisement is placed.  Thus, because Order No. 154 approved the 

acceptance of advertising on postal property as a permissible nonpostal service, 

the mere fact that it did not specifically mention advertising on personal property 

as one example of how that service may be performed is immaterial.  In the case 

of the non-sale disposal of tangible property, meanwhile, the same basic 

“service” is performed whenever the Postal Service leases its property to a 

lessee: the Postal Service transfers a portion of its property rights to the lessee, 
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who has the right to possess and use the property, but does not own the 

property.  The exact form of property that is involved (i.e., real or personal) does 

not change the fundamental nature of the “service” being performed by the 

Postal Service.       

As such, the Postal Service’s proposed MCS language, which sets forth 

language that defines each “nonpostal service” by the essential aspects that 

constitute the “service” being performed by the Postal Service, is consistent with 

Order No. 154.  In fact, the Commission specifically noted that the MCS 

language for nonpostal services would potentially be less specific than the 

language for postal services.  See Order No. 154 at 88.  This refutes the notion 

that the MCS language arising from Order No. 154 must be so rigid so as to 

exclude all permutations of an approved nonpostal service that were not 

expressly mentioned in that Order.  Interpreting the Order in this manner is also 

prudent, because the Commission’s task following Order No. 74 was broad, and 

its decision necessarily synthesized a large amount of information into general 

categories.  This was consistent with the Commission’s statutory obligation to 

review each “nonpostal service” under section 404(e), rather than each individual 

instance in which a “nonpostal service” may potentially be performed.  It was also 

consistent with the fact that an exhaustive listing of all such potential instances 

would neither have been practical nor feasible, foresight being inherently limited, 

and the consequences of inadvertently omitting something too great.   

There are thus strong prudential reasons to interpret Order No. 154 in the 

manner that the Postal Service has, in its proposed MCS language.  The parties 
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in Docket No. MC2008-1, including the Public Representative in that docket, also 

recognized this, and noted that functional variations of an authorized nonpostal 

activity would also be allowable if that activity was authorized.  See, e.g., Pitney 

Bowes Inc. Motion to Compel United States Postal Service to File a Complete 

List of Nonpostal Services at 6 (October 15, 2008).   In particular, the Public 

Representative in that docket proposed MCS language that was, like the 

language proposed by the Postal Service, not dependent on the finely tuned and 

rigid distinctions that the Public Representative in this docket finds to be so 

critical.  In fact, with regard to the disposal of tangible property, the Public 

Representative recognized that the leasing of personal property was within the 

scope of the proceeding, because his proposed MCS language encompassed 

that activity.  See Public Representative Initial Brief at 26. 

Indeed, a review of the record of Docket No. MC2008-1 shows that 

advertising on postal property other than the Postal Service’s website and retail 

locations, as well as the non-sale disposal of tangible personal property, was 

contemplated within that proceeding.  In the case of advertising, the Postal 

Service discussed in its response to Order No. 74 the leasing or licensing of real 

property for advertising purposes.  See Initial Response of the United States 

Postal Service to Order No. 74 at 13 (June 9, 2008).  The Commission also 

noted that leasing of real property can serve advertising needs.  See Order No. 

154 at 66.   As the Postal Service noted in its MCS submission, the proposed 

language seeks to place all advertising activities, regardless of venue, into a 

single category, to reflect the fact the same basic nonpostal service is being 
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performed.  Thus, at the very least, advertising on real property is permissibly 

included in that category.  Nor, as discussed elsewhere, is there any legal or 

practical reason why advertising should also not be permissibly accepted on 

personal property, subject to Commission oversight.   

The record of Docket No. MC2008-1 also discloses that the leasing or 

licensing of personal property was also contemplated in that proceeding.2   In 

particular, the sworn statement of Deputy Postmaster General Donahoe 

expressly discussed the importance of disposing of both real and personal 

property in a manner that maximizes the value of such property.  See Donahoe 

Statement at 8.3    His discussion specifically included the disposal of tangible 

personal property through means best suited to maximizing its value, which 

would include the potential for leasing or licensing such property:   

In the course of operating its retail, processing, delivery, and 
related facilities, and operating the transportation networks which 
link those facilities, the Postal Service accumulates an 
unimaginable variety of objects and materials. Obsolete or 
unusable distribution or transportation equipment, undeliverable 
and/or unclaimed mail, excess supply inventories, defunct 
computers, and “vintage” office and retail furniture are some 
examples of the kinds of tangible objects which can potentially 
clutter up postal facilities. And just as a household must regularly 
clean out the garage in order to ensure sufficient room for the 
family vehicles, so too the Postal Service must dispose of items 
which are in its possession, but for which it has no current use, in 
order to be able to keep the mail moving. Naturally, sound fiscal 

                                            
2 To the extent one is inclined to view the acceptance of advertising as an exercise of property 
rights under section 401(5), which the Commission did in Order No. 154, then the fact that the 
record discussed the leasing of personal property provides additional support for allowing 
advertising to occur on personal property.              
3 In its Initial Response to Order No. 74, at page 19, the Postal Service expressly noted that it had 
offered the use of its video production facilities at Bolger, which, as the Postal Service noted at 
the time of its MCS submission, is essentially a rental of personal property.  In addition, one 
should not forget that intellectual property is a form of personal property, the leasing of which was 
also extensively discussed in the proceeding.            
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management requires that such disposal be done on terms that 
allow realization of the maximum value still remaining in such 
property. Although the Postal Service achieves that objective in a 
variety of ways, under a variety of different circumstance, with 
revenues that I understand are booked into a variety of accounts in 
the General Ledger, these activities can generally be grouped as 
“disposal of miscellaneous property.” The Postal Service routinely 
receives revenue from these disposal activities, as I imagine it has 
done throughout its existence. Disposal of such items is but one of 
the myriad of activities which must be conducted in the course of 
managing the day-to-day operations of the Postal Service, 
although, of course, it is a relatively small part of the overall 
management effort. 

 
Id. at 9.  See also id. at 2 (“The law requires the Postal Service to operate under 

best practices of honest, efficient and economical management and provides the 

authority to do so. I refer to these as core business–related activities which 

include, for example, the sale, lease, and disposal of real, tangible and 

intellectual property.”); Postal Service Initial Brief at 44 (“As discussed in the 

statement of Patrick Donahoe, the Postal Service derives revenues from a large 

number of sources in the normal course of operating a nationwide hardcopy 

distribution network on a judicious, business-like basis. Many of these activities 

necessarily generate revenue, such as when the Postal Service sells or leases 

excess real property, equipment, or vehicles.”).   

Thus, Mr. Donahoe emphasized how the prudent disposition of the Postal 

Service’s property is an essential aspect of effectively managing a nationwide 

hardcopy delivery network in a business-like fashion.  It simply makes no rational 

business sense to create a regulatory structure that places unnecessary 

limitations on that authority, by allowing the Postal Service to lease its real 

property, but completely foreclosing the Postal Service from ever leasing the 
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tangible personal property that it acquires in the normal course of business.  

Adopting the Public Representative’s approach would create a situation in which 

the Postal Service must always sell its excess personal property, even if leasing 

such property better meets its business goals (perhaps because the Postal 

Service will need use of that property again in the future), as well as the business 

goals of the party seeking use of the property (who may not wish to take 

ownership of the property).  There is no logical reason to compel that result.  The 

same is also true of advertising on postal property other than retail locations and 

the Postal Service’s website:  the Postal Service has long been engaged in 

allowing others to advertise on its property, and there is no reason why it should 

not be able to maximize the utility of all of its property for such purposes, 

including its non-retail locations and its personal property.  In both instances, of 

course, the Postal Service would be subject to oversight by the Commission.   

For his part, the Public Representative fails to explain why his rigid 

understanding of Order No. 154 would advance the objectives of section 404(e), 

or makes any business sense.  Notably, he does not argue that the activities he 

seeks to permanently foreclose implicate the standards of section 404(e) 

differently than those functionally equivalent activities which constitute the same 

basic “nonpostal service,” and which were expressly discussed in Order No. 154.   

He does not argue, for instance, that advertising on personal property implicates 

a fundamentally different analysis under section 404(e) than advertising in retail 

lobbies, or that while the leasing of real property is permissible under those 

standards, the leasing of personal property is not.   
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Nor, in the end, could he make such an argument.  Rather, the ability of 

the Postal Service to have the option of leasing its personal property rather than 

selling it, or allowing parties to place an advertisement on personal property, is 

consistent with the public interest, because it gives management the flexibility to 

manage its tangible property assets in an efficient, effective, and business-like 

manner.  Cf.  Donahoe Statement at 4.  The need for such judicious 

management is manifested by section 401(5) of title 39, wherein Congress gave 

the Postal Service the ability to “sell, lease, or otherwise dispose of [its personal 

and real property] or any interest therein.”  The Commission recognized this need 

as well, noting that the efficient utilization of the Postal Service property assets is 

prudent.  See Order No. 154 at 68.  There is no suggestion in Order No. 154 that 

the Commission wished to restrict the Postal Service’s authority to manage the 

tangible property acquired in the normal course of providing postal services; 

rather, the Commission consistently indicated that the efficient utilization of those 

resources, pursuant to the authority granted by section 401(5), is necessary and 

proper, when subject to appropriate Commission oversight.4   Furthermore, no 

party to Docket No. MC2008-1 ever asserted anything to the contrary.   

 
Mail Services Promotion 

The Public Representative’s comments regarding the “Mail Services 

Promotion” category assert both that it should be merged with the Advertising 

category, and that it is too broad because it could encompass the promotion of 

mail service vendors in venues other than the web, which is impermissible 

                                            
4 The Commission, of course, ultimately determined to limit the Postal Service’s ability to license 
its intangible property in certain circumstances.   
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because the Commission “only discussed these services in the context of web 

linking.”  For the same reasons as discussed above, these arguments should be 

rejected.   

The Public Representative’s proposal to merge this category with the 

Advertising category is based on his assertion that the “unifying characteristic” of 

these agreements is that they advertise the services of a mail services provider.  

However, as with the “Alliances with the Private Sector” category discussed 

above, the Postal Service has a somewhat broader relationship with these mail 

service providers than simply advertising.  Rather, the Postal Service provides 

not only a link on its website to the mail services vendor, but also has the 

discretion to actively promote the provider’s services as a means for consumers 

to meet certain mail-related needs.5  These agreements therefore are distinct 

from the more limited Advertising category.   

In addition, for the reasons discussed above, the fact that the Commission 

did not specifically identify other potential venues where the Postal Service might 

engage in mail services promotion does not mean that the Postal Service should 

not be able to conduct what is essentially the same activity, simply because it 

does not take place on the web.    The Commission found the current 

agreements to be appropriate in part because it “encourages not only the use of 

the mails, but by increasing product knowledge for all customers visiting the 

sites, it can have a positive impact on the mailing industry and the economy.”  

See id. at 78-79.  This is true regardless of whether the promotion of mail service 

                                            
5 Certain of these vendors are also licensed to display the Sonic Eagle on their websites and 
promotional materials for the single purpose of indicating that the Postal Service delivers the mail 
created by the vendor.     
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vendors occurs on USPS.com, or occurs through some other means (such as a 

direct mailpiece or through the actions of Postal Service sales personnel).  In all 

of these instances, the Postal Service is seeking to encourage the use of the 

mail.  As such, the Postal Service would be performing the same basic function 

authorized in Order No. 154.          

The Postal Service has proposed that the affiliate marketing agreements 

that currently constitute this category be considered “nonpostal” because the 

mail-related services being promoted are provided entirely by a private party, and 

the Postal Service’s involvement with the private party, while more substantial 

than the Advertising category, is still limited.  These factors, and the nature of the 

revenue derived from these agreements—a revenue share from certain sales of 

the private party, based on the presence of the link to the provider’s website on 

USPS.com—suggests that continued characterization of the agreements (and 

any future similar agreements that may be entered into) as “nonpostal” is 

appropriate.  However, classification of these affiliate marketing agreements as 

“nonpostal” for these reasons should not obscure the Postal Service’s basic 

authority going forward to develop products, in conjunction with a strategic 

partner, that promote the use of the mails, pursuant to its authority to provide 

“postal services.”  See, e.g., Order No. 452 at 8 (approving the Samples Co-Op 

Box as a “postal service”).  The dividing line between what is “postal” and what is 

“nonpostal” in this regard seems to appropriately be the extent of the relationship 

between the Postal Service and the private party.        

 



 13 

Conclusion 

The Public Representative’s suggested changes to the MCS language 

proposed by the Postal Service are, with the exception of the proposal relating to 

EPM, based entirely on an unreasonably rigid interpretation of Order No. 154 that 

is inconsistent with that Order, the record of the proceeding underlying that 

Order, and the understanding of the parties (including the Public Representative) 

who participated in that proceeding.  As a general matter, Order No. 154 is more 

properly read, both legally and prudentially, as authorizing certain “nonpostal 

services” to continue, which includes all potential means of providing that 

“service,” subject to Commission oversight.  In particular, the Commission should 

avoid efforts to impose rigid and permanent restraints on the means by which the 

“nonpostal services” that it authorized in Order No. 154 may be effectuated, 

particularly when, as here, permanently foreclosing those means in the manner 

suggested by the Public Representative would serve no legal or practical 

purpose.   Instead, the Commission should allow MCS language that is flexible 

enough to permit reasonable variations and innovations that constitute the same 

essential “service” as the specific examples discussed in Order No. 154.  The 

Commission should therefore approve the MCS language proposed by the Postal 

Service. 

    Respectfully submitted, 
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