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On June 11, 2010, the presiding officer denied my motion to compel the Postal Service to respond to interrogatories DFC/USPS-T4-22–24.
  I move to request that the presiding officer certify this ruling for appeal to the Commission.

Background

On May 4, 2010, I filed interrogatories DFC/USPS-T4-22–24.
  These interrogatories request information to allow me to evaluate the extent to which the Postal Service could further consolidate Saturday mail processing operations, and thus reduce costs, in a hybrid environment I might propose in which the agency ceased carrier delivery of mail on Saturdays but continued to collect and process outgoing mail on Saturdays.  Even without further consolida​tion of outgoing mail processing, the Postal Service already acknowledged that it could save 75 to 85 percent of the planned $3.3 billion from the plan for five-day service that it proposes in this docket if it stopped carrier delivery on Saturdays but continued to collect and process outgoing mail.
  The plan that I may propose is a clear and viable alternative to the drastic service reduction that the Postal Service prefers.  My alternative could save the Postal Service more than 75 to 85 percent of the planned $3.3 billion in savings.
Interrogatory DFC/USPS-T4-22 requests the number of Advanced Facer Canceller System (AFCS) machines at each plant.  This interrogatory will allow participants to evaluate the relative size of processing plants.  Since much of the Saturday volume consists of loose letters, the number of AFCS machines at each plant will provide an excellent measure of relative plant size without requiring the Postal Service to disclose facility-specific volume data.  As a general starting point for an analysis, a participant would reasonably look for smaller plants whose Saturday volume could be consolidated into larger plants.  For example, the San Francisco and Oakland plants sit 15 miles from each other.  Knowing which plant is larger will be a useful starting point for an analysis of a possible consolidation.  The number of AFCS machines seems to be as reasonable a proxy of relevant plant size as any other measurement.

DFC/USPS-T4-23 requests, for each plant that processes outgoing mail on Saturdays, the Saturday cancellation volume expressed as a percentage of weekday cancellation volume.  This information will help to identify which plants, because of existing Saturday consolidation plans, may already be operating near capacity or otherwise might not be good candidates to receive mail from an additional plant.
  Returning to the example of Oakland and San Francisco, both of these plants already receive mail from other plants on Saturdays.  Perhaps they are operating near capacity already.  Or perhaps they are not.  This information will shed light on the extent to which opportunities exist for further Saturday consolidations.

DFC/USPS-T4-24 requested information designed to determine Saturday cancellation volume as a percentage of capacity at each facility.  The Postal Service explained in its objection
 to my three interrogatories that the capacity information does not exist.  For this reason, this motion does not request certification of an appeal of POR N2010-1/6 as it pertains to DFC/USPS-T4-24.

The only basis for objection to these interrogatories that the Postal Service stated in its objection was relevance.  I wrote my motion to compel
 to respond to this single basis for objection.  In its opposition to my motion, the Postal Service raised an additional objection on the basis of undue burden — but only for DFC/USPS-T4-24.
  Although the presiding officer’s ruling is unclear, it appears to deny all three interrogatories on the ground that the “limited probative value of the site-specific capacity information sought by Carlson does not justify the burden of the nationwide data collection efforts required.”

Certification of Appeal

I move to certify an appeal pursuant to rule 32(b) on the ground that the presiding officer violated my right to due process by considering a basis for objection that the Postal Service raised late, after I filed my motion to compel, and on the ground that the presiding officer’s ruling was arbitrary and not supported by substantial evidence because the ruling was not based on any factual evidence or other information.

To certify an appeal, rule 32(b) requires the presiding officer to find that (i) the ruling involves an important question of law or policy concerning which there is substantial ground for difference of opinion and that (ii) an immediate appeal from the ruling will materially advance the ultimate termination of the proceeding or, alternatively, a subsequent review will be an inadequate remedy.  This motion meets the criteria of rule 32(b).  The presiding officer was willing to accept a basis for objection from the Postal Service after I filed my motion to compel.  By not providing me an opportunity to respond, the presiding officer denied me due process.  I have a substantial basis for my legal position, as described infra; therefore, substantial ground for difference of opinion exists.  In addition, the outcome of this discovery dispute will substantially shape the case that I present.  Lastly, subsequent review of this discovery dispute after the Commission has issued its advisory opinion would be entirely inadequate.  Therefore, this matter meets the requirements of rule 32(b), and the presiding officer should certify an appeal.

Due Process

Rule 26(c) requires that the “bases for objection shall be clearly and fully stated” in the objection. The only basis for objection that the Postal Service stated was relevance.  I wrote my motion to compel to respond to this single basis for objection.  In its opposition to my motion, the Postal Service raised, for the first time, an objection based on undue burden.
  By rule, I no longer had an opportunity to respond to this new basis for objection.  Rather than asking for my input, the presiding officer appears to have based the entire ruling on the conclusion that the “limited probative value of the site-specific capacity information sought by Carlson does not justify the burden of the nationwide data collection efforts required.”
  The presiding officer allowed the Postal Service to violate a Commission rule designed to sequence the filing of documents related to discovery disputes in a manner that will allow the moving party to respond to the objecting party’s basis for objection.  Early Supreme Court cases established that an administrative agency’s regulations are binding upon the agency.  See Service v. Dulles, 354 U.S. 363, 77 S.Ct. 1152 (1957) and United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 74 S.Ct. 499 (1954).  The presiding officer relied on the extraneous information that the Postal Service submitted late, in violation of the Commission’s Rules of Practice, and denied my motion largely or exclusively based on this additional information.  

Arbitrary and Unsupported by Substantial Evidence


In my motion to compel, I argued that all three interrogatories would allow participants to evaluate “the capacity, including underutilized capacity, of mail processing plants on Saturdays.”
  Although interrogatories DFC/USPS-T4-22 and 23 do not request capacity information per se, the presiding officer apparently adopted my characterization of the purpose of the interrogatories to refer to the type of information that the three interrogatories sought.  The presiding officer’s basis for denying my motion for all three interrogatories appears to be the conclusion that the “limited probative value of the site-specific capacity information sought by Carlson does not justify the burden of the nationwide data collection efforts required.”


Nowhere in the Postal Service’s objection or the Postal Service’s opposition to my motion to compel does the Postal Service complain that it would suffer an undue burden to provide the information that I requested in DFC/USPS-T4-22 and 23.  The Postal Service’s only objection to these three interrogatories was on the basis of relevance.  The Postal Service’s only objection concerning burden involved DFC/USPS-T4-24, which is no longer at issue.


Providing the number of AFCS machines per facility should be a fairly trivial exercise, particularly since the Postal Service knows the total number of AFCS machines, which is the sum of the individual machines.  For DFC/USPS-T4-23, the Postal Service provided substantially similar volume information in response to DFC/USPS-10 in Docket No. C2001-1.
  In Docket No. C2001-1, the Postal Service provided historical holiday cancellation volume expressed as a percentage of average weekday volume.  The Postal Service provided this information without any claim of undue burden.  I modelled DFC/USPS-T4-23 on the response to DFC/USPS-10 in Docket No. C2001-1 because the cancellation data are available, the Saturday percentage can be computed, and percentages do not disclose facility-specific volume data.


The presiding officer’s ruling was arbitrary and not based on substantial evidence because it balanced the probative value of the information against the burden in providing it even though the Postal Service presented no information indicating that any undue burden existed.  Moreover, I had no opportunity to argue that the probative value of providing the information outweighed the burden of providing it.  The entire issue of burden arose after I filed my motion.  The presiding officer’s ruling was arbitrary and not supported by substantial evidence within the meaning of 5 U.S.C. § 706(2)(A) and (E).


The ruling also appeared not to understand that I wish to present evidence indicating that the Postal Service could further consolidate Saturday mail processing operations if it stopped carrier delivery on Saturdays but continued to collect and process outgoing mail.  The presiding officer suggests that network capacity may be relevant, but the “throughput of an individual machine or operation by facility” may not be.
  However, the issue is not overall network capacity since the Postal Service already clearly has the capacity to process outgoing mail on Saturdays.  Rather, the issue is whether some plant operations could be consolidated into other plants some distance away.  Facility-specific information is at the heart of this discovery request.  My interrogatories seek to evaluate underutilized capacity of individual facilities.
  This information is much more relevant than “throughput of an individual machine or operation by facility” — a description that mischaracterizes and trivializes the information that I am seeking.


For the reasons explained herein, I move for certification of an appeal of POR N2010-1/6 and a ruling requiring the Postal Service to respond to DFC/USPS-T4-22 and 23.







Respectfully submitted,

Dated:  June 16, 2010



DOUGLAS F. CARLSON







�	POR N2010-1/6, filed June 11, 2010.


�	Douglas F. Carlson Interrogatories and Requests for Production of Documents to UnitedStates Postal Service Witness Frank Neri (DFC/USPS-T4-22–24), filed May 4, 2010.


�	Response to DFC/USPS-T2-3, filed April 15, 2010.


�	Weekday volume may not indicate a plant’s capacity, but a plant that is processing 50 percent of weekday volume on Saturday surely has capacity to process additional volume on Saturday, whereas a plant that is processing 99 percent of weekday volume on Saturday may not have capacity to process volume from another plant on Saturday.


�	Objection of the United States Postal Service to Interrogatories DFC/USPS-T4-22–24 (“Objection”) at 1–2, filed May 14, 2010.


� Douglas F. Carlson Motion to Compel the United States Postal Service to Respond to Interrogatories DFC/USPS-T4-22–24 (“Motion”), filed May 19, 2010.


� Opposition of the United States Postal Service to Carlson Motion to Compel Response to (DFC/USPS-T4-22 to 24) (“Opposition”), filed May 26, 2010.


�	POR N2010-1/6 at 4.


�	Although rule 26(d) states that “[a]nswers will be considered supplements to the arguments presented in the initial objection[,]” parties nonetheless must state the “bases” for objection in the initial objection pursuant to rule 26(c) [emphasis added].  


� POR N2010-1/6 at 4.


� Motion at 1.


�	POR N2010-1/6 at 4.


�	Docket No. C2001-1, USPS-LR-2, filed June 12, 2001.


� See POR N2010-1/6 at 3.


�	In its opposition to my motion, the Postal Service argues that the information I seek also is irrelevant “because it would not be sufficient to serve the purpose Mr. Carlson argues it will serve.”  Opposition at 6.  The Postal Service asserts that I would need “extensive amounts of additional information, such as facility-specific volumes, workforce availability, transportation capabilities, distances, driving times at different times of day, etc.” to evaluate opportunities for additional Saturday consolidations.  Id.  The Postal Service confuses relevance of evidence with the weight that the Commission should afford to evidence.  My goal, with the time and resources available to me, is not to establish definitely where opportunities for further Saturday consolidation exist.  Rather, I wish to show, based on a high-level review of data, that some number of opportunities may exist.  Such an outcome or recommendation is entirely reasonable in an advisory-opinion proceeding, as Congress expects the Commission to offer its observations, which may include identifying additional opportunities for savings that warrant further evaluation by the Postal Service.










