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On September 21, 2009, GameFly, Inc. moved that the Postal Service be 

compelled to provide certain documents that the Postal Service has claimed are 

privileged attorney-client communications.  GameFly does not allege that these 

documents are outside the scope of this privilege; indeed, as the privilege log 

provided by the Postal Service demonstrates, they clearly are.  Rather, GameFly 

alleges only that these documents should be provided to it because the Postal 

Service has waived any privilege through their temporary, inadvertent disclosure 

to GameFly.  The Postal Service hereby provides its response to GameFly’s 

motion. 

GameFly states that “the governing law in this case is established by the 

U.S. Court of Appeals for the D.C. Circuit.”  GameFly Motion at 4.  However, the 

cases cited by GameFly set forth a standard regarding waiver in judicial 

proceedings, not administrative proceedings being conducted pursuant to an 

agency’s own discovery procedures set forth in its regulations.  Thus, they do not 

stand for the proposition that an administrative agency, overseeing the conduct 
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of discovery in a proceeding being conducted under its discovery regulations, 

must apply any particular waiver standard.  Rather, like any agency that provides 

for administrative discovery procedures in its Rules of Practice, the Commission 

has broad authority to issue orders interpreting and applying its discovery rules in 

the manner it views as appropriate.  See, e.g., 2 Admin. L. & Prac. § 5.40 (2d 

ed.) (noting that, “In general, the conduct and extent of discovery is left to the 

sound discretion of the agency….”).   The task for a court, reviewing an agency 

discovery ruling, is simply to ensure that those rulings comport with an agency’s 

regulations, and with due process.  See, e.g., Port Authority of New York and 

New Jersey v. Department of Transport., 479 F.3d 21, 37 (D.C. Cir. 2007) (“We 

review agency rulings on discovery with "extreme deference.") (internal citations 

omitted); McClelland v. Andrus, 606 F.2d 1278, 1285-86 (D.C. Cir. 1979) (“Some 

agencies have of their own accord adopted regulations providing for some form 

of discovery in their proceedings.  In addition to being bound by those rules, the 

agency is bound to ensure that its procedures meet due process requirements.”).  

This deference extends to agency procedural determinations regarding the 

confidentiality to be accorded to particular documents.  See, e.g., U.S. v. 

Chevron U.S.A., Inc., 186 F.3d 644, 650 (5th Cir. 1999) (discussing D.C. Circuit 

precedent).   

Considering that many courts do not apply a strict waiver standard (as 

GameFly notes), there is no basis to claim that a decision by the Commission not 

to apply a strict waiver standard would violate principles of due process.   As 

such, the Commission is not required to follow a strict waiver rule when 
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determining questions of waiver of privilege under its Rules.  The Commission 

can instead choose a more nuanced approach that considers the particular 

circumstances regarding an alleged waiver.  In this regard, the Commission will 

be following modern trends regarding waiver.  As the Commentary to the Federal 

Rules of Evidence note, “[m]ost courts find waiver only if the disclosing party 

acted carelessly in disclosing the communication or information,” and did not 

“promptly t[ake] reasonable steps to rectify the mistake.”  Explanatory Note 

(Revised 11/28/2007) to FRE 502, Attorney-Client Privilege and Work Product; 

Limitations on Waiver, at Subdivision (b).  Indeed, while the D.C. Circuit has 

historically applied the strictest rule regarding waivers, recent changes to the 

Federal Rules of Civil Procedure (FRCP) and the Federal Rules of Evidence 

(FRE) have been made to reflect issues of waiver that have manifested 

themselves in the information age.1  Among other things, these changes were 

specifically intended to reject D.C. Circuit precedent in In re Sealed Case, 877 

F.2d 976 (D.C.Cir. 1989).  Id. at Subdivision (a). 

 One major challenge in managing discovery in this docket derives from 

the breadth of complainant’s discovery approach and the consequent volume of 

information that the Postal Service has identified, most of which is electronic.  

The Postal Service has produced for GameFly tens of thousands of pages of 

                                            

1 For instance, the costs of conducting a privilege review prior to release of large amounts of 
information, often in electronic form, are often greater than the stakes in the underlying legal 
matter that led to discovery in the first place. “[New FRE 502] responds to the widespread 
complaint that litigation costs necessary to protect against waiver of attorney-client privilege or 
work product have become prohibitive due to the concern that any disclosure (however innocent 
or minimal) will operate as a subject matter waiver of all protected communications or information.  
This concern is especially troubling in cases involving electronic discovery.”  Explanatory Note 
(Revised 11/28/2007) to FRE 502, Attorney-Client Privilege and Work Product; Limitations on 
Waiver.   
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documents, and discussion is yet underway to construct Boolean queries that 

may generate a large number of additional, potentially relevant, email messages.  

The immediate context of the three documents inadvertently disclosed was a 

large number of hardcopy and electronic documents that was assembled for 

GameFly’s counsel to review, which he spent a few hours doing, with the result 

that copies of everything in hardcopy were requested.  Postal Service counsel 

then realized that the three privileged hardcopy documents had been included, 

and undertook immediate efforts to separate them from other documents, and did 

not include copies of them when copies of others were sent to counsel for 

GameFly’s office.  Postal Service counsel’s efforts to retake custody of those 

documents were therefore immediate and effective, hence reasonable, as called 

for by FRE 502(b).  In fact, the inadvertent disclosure lasted only for a few hours 

(as GameFly acknowledges).     

 GameFly’s argument does not discuss FRE 502, or the recent changes to 

federal rules that accommodate discovery in the information age.  The Postal 

Service has undertaken its discovery obligations in this docket with diligence, 

producing very large amounts of information in a short period of time.  The 

Commission is entitled to do what is fair here and find no waiver of privilege as to 

the three documents that the Postal Service removed from its production 

promptly.   

 
 
                Respectfully submitted, 
 
  UNITED STATES POSTAL SERVICE 
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