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The Postal Service hereby provides its responses to the following 

discovery requests of GameFly, Inc.: GFL/USPS-9 and 78.   A motion for late 

acceptance of these responses is being filed separately.       
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RESPONSE OF THE UNITED STATES POSTAL SERVICE 
TO DISCOVERY REQUEST OF GAMEFLY INC. 

GFL/USPS-9. This question refers to Paragraph 92 of the parties’ July 20, 
2009, Joint Statement of Undisputed and Disputed Facts.  Paragraph 92 contains 
the following stipulation:  “Since 2007, Postal Service Engineering has concluded 
that seven two-way DVD mailers submitted by several companies other than 
Netflix were operationally nonmachinable.  These mailers were of similar size, 
weight, and construction to the Netflix two-way DVD mailer determined by Postal 
Service Mailing Standards in 2002 to be machinable.” 
(a) Has the Postal Service imposed a nonmachinable surcharge on any of the 
seven two-way DVD mailers?  Please explain why or why not. 
(b) Has the Postal Service imposed a nonmachinable surcharge on the 
admittedly “similar” Netflix mailer since 2007?  Please explain why or why not. 
(c) Please identify any preference in rates or terms of service that the Postal 
Service has offered to the Netflix DVD mailer vis-à-vis the seven “similar” DVD 
mailers since the beginning of 2007. 
(d) Please produce documents sufficient to verify your responses to parts (a) 
through (c). 
(e) Please produce all other data, studies, analyses, memoranda or other 
communications within the Postal Service (or with a contractor or consultant to 
the Postal Service) since January 1, 2007, concerning the matters raised in parts 
(a) through (c). 
(f) Please produce all communications since January 1, 2007, between the 
Postal Service and any person outside the Postal Service concerning the matters 
raised in parts (a) through (c). 

RESPONSE: 
 
(a) Two of these envelopes were samples submitted by envelope 

manufacturers.  Of the envelopes submitted by mailers, in three instances local 

Business Mail Acceptance officials determined that the nonmachinable letter 

surcharge should be applied, though in at least two of those instances the local 

decisions were overturned following an appeal to the Pricing and Classification 

Service Center (PCSC), on the grounds that these envelopes were not subject to 

the nonmachinable letter surcharge under the standards of the DMM.  For the 

third such mailer, a review of permit data from FY 2008 through FY 2009 YTD 

discloses no instance in which that mailer was assessed the nonmachinable 

letter surcharge.   For another mailer, a review of postage statement data 
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discloses an instance in which that mailer was assessed the nonmachinable 

surcharge, though that appears to have been an isolated occurrence, as no 

nonmachinable surcharge has been assessed on recent postage statements.   

 

(b) No.  The Netflix mailer has not been subject to a nonmachinable 

surcharge, because the 2002 determination is still effective, and the 

nonmachinable surcharge standards of the DMM have not been changed in a 

way that makes the Netflix mailer subject to that surcharge.   

 

(c) Please see the responses to parts (a) and (b).  The Postal Service has no 

studies concerning the extent to which these DVD companies have received 

manual processing.     

 

(d)-(f) Responsive documents are available for inspection, subject to adherence 

to protective conditions.   
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GFL/USPS-78.  This question refers to your response to GFL/USPS-28, which 
states: 

(a)-(c) All post offices, stations, and branches are required to have 
lobby drops available for the public to deposit mail. The types of 
mail deposited by the public could include DVD mailers belonging 
to any company. With respect to any mail drops that are dedicated 
to the mail of a single DVD mailer, no such data are available. To 
the extent that any such dedicated mail slots are, or were, 
established for Netflix at the initiative of the local office, that would 
be against current Headquarters policy, as detailed in the attached 
Retail Digest. 

 (a) Please produce all memoranda, analyses, emails and other 
communications relating to the promulgation of the “Netflix Mail Drop” item in the 
May 4, 2007, issue of Retail Digest.   
 (b) The “Netflix Mail Drop” item in the May 4, 2007, issue of Retail 
Digest states that the creation of “special mail drops and signage for Netflix 
returns . . . has legal ramification for the Postal Service.”  What “legal 
ramification” was the Postal Service referring to?  Was the contemplated 
ramification related to 39 U.S.C. § 403(c)? 
 (c) Please list all actions taken by USPS Headquarters, Area, and 
District officials since issuance of the referenced “Headquarters policy” to enforce 
compliance with it. 
 (d) Please list all actions taken by USPS Headquarters, Area, and 
District officials since issuance of the referenced “Headquarters policy” to 
determine the extent of compliance with it. 
 
 
RESPONSE: 
 
(a) Please see the attached document.   

 

(b) No specific statute or regulation was contemplated as the sole basis for 

“legal ramification” in this passage, although section 403(c) is certainly a relevant 

consideration.  This sentence simply refers to the concept that such Netflix-

specific mail slots could lead to complaints; however, a reference to “legal 

ramification” does not constitute an admission that such mail slots equate to a 

violation of section 403(c), or any other provision of law. 
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(c) The Postal Service is unaware of any actions taken to enforce compliance 

with this Headquarters policy; however, when violations are brought to light, the 

Postal Service will take corrective action.  For example, the Postal Service is 

committed to taking corrective action regarding the two photographs in question, 

and will reissue its policy in a subsequent Retail Digest. 

 

(d) The Postal Service is unaware of any actions taken to determine the 

extent of compliance with this Headquarters policy.  It would be costly and 

impractical for the Postal Service to continually monitor the extent of compliance 

with the myriad policies that are in effect at any given time in any one of its 

approximately 35,000 Post Offices.  Rather, as stated in subpart (c), the Postal 

Service takes the approach that when violations are brought to light, the Postal 

Service will take corrective action. 

 
 

 

   

 
 




