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REPLY BRIEF OF THE UNITED STATES POSTAL SERVICE 
(July 31, 2009) 

On July 21, 2009, two participants in addition to the Postal Service filed 

initial briefs in the above-captioned docket: Pitney Bowes and the Public 

Representative.  Both addressed the Postal Service’s licensing of its intellectual 

property on products related to postal operations.  Pursuant to the procedural 

schedule set forth in Presiding Officer’s Ruling No. 10, the Postal Service hereby 

submits its reply brief.1   

Pitney Bowes 

 Pitney Bowes argues that licenses related to mailing and shipping 

supplies are inappropriate as a general matter (Pitney Bowes Initial Brief at 9), 

though it concentrates primarily on attacking the postage meter supplies license.  

With regard to these licenses as a whole, Pitney Bowes attempts to distinguish 

them from the “promotional” licenses (i.e., licenses involving products not related 

to postal operations) by arguing that while “promotional” licenses serve to 

promote the Postal Service’s brand, the primary purpose of these “commercial” 
                                                      
1 On January 16, 2008, the Postal Service filed a notice of appeal of Order No. 154 with the D.C. 
Circuit Court of Appeals, pursuant to section 3663 of title 39.  This appeal will address certain 
jurisdictional and definitional determinations made by the Commission in that Order.  Nothing in 
this document should be construed as affecting, implicating, or prejudicing in any way the 
positions that the Postal Service may take during the course of that appeal.  Rather, for the 
purposes of the Postal Service’s participation in this proceeding only, the validity of Order No. 154 
is presumed.   
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licenses is not to promote the Postal Service’s brand, but simply to promote a 

commercial product at the expense of private industry.  Id.        

Pitney Bowes’ attempt to characterize these “commercial” licenses as 

being less appropriate than the “promotional” licenses ignores the fact that the 

licensing of products related to postal operations serves not only to promote and 

leverage the Postal Service’s brand (just like the promotional licenses), but also 

to promote the act of mailing more generally.2  They are therefore just as 

appropriate, if not more appropriate, than the “promotional” licenses.  In 

particular, these licensed products are capable of being used to prepare a 

mailpiece, a connection to the use of the mails that is re-enforced by the 

presence of the Postal Service’s brand.  Thuro Supplemental Statement at 4.  

Therefore, as discussed by witness Thuro, making such postal-branded products 

widely and visibly available, in locations other than postal retail channels, 

increases the Postal Service’s “footprint,” providing not only added convenience 

for potential customers of those products, but also encouraging the use of the 

mail, which benefits all mailers.  Id. at 4-5.  In addition, just as “only the Postal 

Service can offer USPS-branded novelty merchandise” (Pitney Bowes Initial Brief 

at 9), so can only the Postal Service leverage its brand so as to promote and 

encourage the act of mailing.  See Order No. 154 at 50, 73.      

Furthermore, the continuation of these licenses is consistent with the 

Commission’s prior application of section 404(e)(3).  In Order No. 154, the 

Commission recognized that application of that section requires the consideration 

                                                      
2 Thus, while for ease of exposition the Postal Service uses the “promotional”/”commercial” 
distinction discussed in Order No. 154, both types of licenses are inherently and primarily 
“promotional” in nature.   
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of numerous factors (id. at 39-40), and therefore approved nonpostal activities 

under a variety of rationales.  For instance, the Commission found a public need 

to exist for a nonpostal activity that “leverages the Postal Service’s brand, 

advertises and enhances its image, and, through the revenues generated, helps 

support the Postal Service’s core mission.”  Id. at 49.3  The Commission also 

found a public need with respect to nonpostal activities that promote the core 

business of moving the mails, including when an activity encourages the use of 

the mails and may “lead to an increase in mail volumes or use of related 

services.”  Id. at 62, 79.   The Commission also recognized that even if private 

sector alternatives to a nonpostal activity exist, that activity can still satisfy 

section 404(e)(3) if it could prove attractive, for any number of reasons (such as 

increased convenience), for a particular set of consumers.  Id. at 42.   

Applying these principles to the licensing of Postal Service intellectual 

property on goods related to postal operations demonstrates the consistency of 

this nonpostal activity with section 404(e)(3).  This type of license “serves to keep 

the name of the Postal Service in the minds of potential customers” (id. at 49), by 

“promot[ing] and giv[ing] recognition to [the Postal Service’s] brand” (id. at 73).   

This type of license also leverages the Postal Service’s valuable assets in a way 

                                                      
3 Order No. 154 thus recognizes that the contribution that an activity makes to the Postal 
Service’s revenue needs is a relevant consideration in applying section 404(e)(3).  See Order No. 
154 at 49, 68, 73.   For instance, in discussing the leasing of real property, the Commission found 
a public need in part because leasing allows the Postal Service to leverage its assets in order to 
increase revenues, and thereby benefit all mailers.  Id. at 68.  Pitney Bowes misleadingly 
characterizes the Postal Service’s position as being that “any activity engaged in by the Postal 
Service that defrays the costs of core postal functions must be approved” under section 
404(e)(3).  Pitney Bowes Initial Brief at 5 (emphasis added).  The Postal Service has not taken 
that position.  Rather, witness Thuro has simply noted, consistent with Order No. 154, that the 
revenue generated by these licenses is a relevant factor, among others, that the Commission 
should take into account.  Thuro Supplemental Statement at 4.     
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that not only increases revenues, but also encourages the use of the mails, 

thereby benefiting all mailers.  Id. at 49-50, 68, 73.4  For instance, as discussed 

by witness Thuro, the presence of the Postal Service brand on products such as 

padded envelopes, tape, and scales will serve to re-enforce the use of the Postal 

Service, thereby encouraging use of the mail.  Finally, as with other dispositions 

of Postal Service intellectual property, the private sector is unable to provide the 

same service.  Id. at 50, 73.   

These mailing and shipping licenses are therefore consistent with the 

standards set forth in Order No. 154 concerning the continuation of nonpostal 

services under section 404(e)(3).  This is true with respect to these licenses as a 

general matter, as well as to the Clover license in particular, which leverages the 

Postal Service’s assets and promotes its brand within an industry that directly 

relates to the Postal Service’s core business.  Pitney Bowes, in addressing the 

Clover license, suggests that the only way that the Postal Service can satisfy 

section 404(e)(3) is if the cartridges “attempt to fill a void in the market or satisfy 

unmet consumer demand.”  Pitney Bowes Initial Brief at 6.  Even if this were the 

only relevant consideration, despite the Commission’s broader understanding of 

the language of section 404(e)(3) as requiring a consideration of numerous other 

factors, the record demonstrates that Postal Service-branded ink cartridges may 

                                                      
4  Pitney Bowes notes that the postage meter ink cartridge license has generated only a small 
amount of revenue (in the brief period of time it has been in effect).  See Pitney Bowes Initial Brief 
at 6 n.3.  However, the fact that this is true does not mean that these “mailing and shipping” 
licenses cannot provide a valuable revenue contribution going forward, such that the interest in 
generating revenue should be completely disregarded in determining whether to allow the Postal 
Service to continue entering into such licenses.  When totaled together, these licenses, which 
have generally been in effect for a relatively brief period of time, have contributed over $800,000 
of revenue in the last two fiscal years (the vast majority coming from the LePage’s license).  See 
Thuro Response to POIR No. 1, Question 5.      
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very well meet an unmet consumer demand, by providing postage meter 

consumers with the ability to purchase a non-OEM replacement ink cartridge 

while maintaining a brand connection to a trusted provider of mailing services.   

In this regard, Pitney Bowes does not substantiate its argument that the 

market is “vibrant” and “healthy” (Pitney Bowes Initial Brief at 5, 6 n.3), when the 

record evidence demonstrates that Pitney Bowes in fact dominates the ink 

market with respect to Pitney Bowes postage meters.  See Postal Service Initial 

Brief at 16.  While Pitney Bowes is certainly correct that replacement postage 

meter ink cartridges can be purchased from a variety of retail channels (Pitney 

Bowes Initial Brief at 4), the fact that the entity with which the Postal Service has 

a licensing agreement may take some market share from existing participants 

(including Pitney Bowes, the OEM), because of its licensing association with the 

Postal Service, is not in and of itself sufficient to demonstrate that this agreement 

is inconsistent with section 404(e).5  Here, the Postal Service-branded cartridges 

will, as noted above, provide postage meter customers an additional alternative 

to Pitney Bowes ink cartridges, which may potentially be more attractive, and 

thus competitive, than the existing alternatives.  Any gains made by the Postal 

Service’s licensee will reflect its ability to tap a latent public desire for such an 

alternative in a market that is largely dominated by a single provider.  

Furthermore, the fact that the Postal Service’s licensee is an existing provider of 

postage meter ink does not change the underlying appropriateness of this license 

                                                      
5 For example, when the Postal Service sells passport photos or coffee mugs, or generally 
engages in other competitive nonpostal activities (competitive nonpostal activities being expressly 
contemplated by section 404(e)(5)), it may oftentimes incidentally take business away from a 
private sector alternative.   
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agreement (indeed, if this fact disqualified a licensing agreement from being 

continued under section 404(e)(3), the Postal Service would be precluded from 

entering into any licensing agreement, since all such agreements generally are 

predicated on the Postal Service relying on existing manufacturers (who meet the 

Postal Service’s quality requirements)).      

 The other harm identified by Pitney Bowes is the Postal Service’s 

purported incentive to use its regulatory approval process for postage evidencing 

systems in order to unfairly benefit its ink licensee.  Pitney Bowes Initial Brief at 

7-8.  In its brief, Pitney Bowes for the most part chooses to simply reiterate points 

made by witness Wragg, without addressing the substantive rebuttal offered by 

witness Lord.  Pitney Bowes instead dismisses witness Lord’s testimony as being 

predicated on the motivations of “individual personalities.”  Id. at 7 n.4.  However, 

that testimony discusses the “structural” reasons why Pitney Bowes’ claims of 

competitive harm are nothing more than a red herring, including the 

confidentiality practices of the Postage Technology Management (PTM) group, 

the lack of any real incentive on the part of the Postal Service to prevent product 

innovation in the postage meter market, and the limited (and purely operational) 

nature of the Postal Service’s interest in meter ink, which is manifested in 

transparent, well-established operational specifications.  These protections are 

not dependent on the identities of the particular individuals in the PTM group.6   

Pitney Bowes also claims that the Postal Service’s regulation of postage 

meter evidencing systems, while also licensing its brand on postage meter ink 

                                                      
6 Furthermore, to the extent that the Commission feels the need to impose certain additional 
safeguards itself, it can do so pursuant to section 404(e)(5).    
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cartridges, “raises consumer protection issues.”  Id. at 8.  Pitney Bowes seems to 

be arguing that these “consumer protection issues” arise because “consumers 

may…believe that the Postal Service is especially well positioned to develop 

high-quality ink.”  Id.  However, the fact that consumers may be attracted to a 

postal-branded product should not serve as a reason to prevent consumers from 

having the option to purchase that product, particularly considering the fact that 

the market is dominated by the OEM-supplier.  Consumers are, furthermore, 

protected by the Postal Service’s product review process, which ensures that the 

ink is a quality product.  See Postal Service Initial Brief at 11 n.9.  Finally, Pitney 

Bowes’ argument that the Postal Service-branded ink cartridge will have an 

“unfair competitive advantage” (Pitney Bowes Initial Brief at 8) ignores the 

advantages it enjoys as the OEM.       

With respect to section 404(e)(2), Pitney Bowes reiterates witness 

Wragg’s assertion that the Clover license is not eligible for continuation because 

it was not being offered on January 1, 2006.  Id. at 9-10.  The Postal Service has 

discussed why the Commission’s decision that each individual license agreement 

is not a separate “nonpostal service” is a proper interpretation of section 404(e).  

See Postal Service Initial Brief at 5-9.  Pitney Bowes argues that “the licensing 

activities engaged in prior to January 2006 are materially distinguishable from the 

nature of the licensing activities represented by USPS-branded ink.”  Pitney 

Bowes Initial Brief at 9.  However, Pitney Bowes does not seem to recognize that 

the Postal Service was licensing its brand on products related to postal 

operations on January 1, 2006, in the form of the LePage’s license.  Postal 
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Service Initial Brief at 7 n.3.  As such, the Clover license falls within the scope of 

a licensing activity being offered on January 1, 2006, even if the relevant 

“nonpostal service” for purposes of applying that grandfather date is the licensing 

of the Postal Service brand on products related to postal operations (as opposed 

to licensing as a whole).  Thus, the continuation of this general category of 

licenses is fully consistent with section 404(e).7  To the extent that Pitney Bowes 

would argue that the Clover license is not sufficiently similar to the LePage’s 

license to be within the same “nonpostal service” for purposes of applying section 

404(e)(2), its position would be materially indistinguishable from a test that 

inappropriately applies the grandfather date to each individual licensing 

agreement.   

Finally, Pitney Bowes completely mischaracterizes the Postal Service’s 

prior arguments concerning the review of individual licensing agreements.  In 

particular, Pitney Bowes misleadingly suggests that the Postal Service has 

previously argued that the Commission must conduct a “wholesale approval of 

any future disposition of the Postal Service’s intellectual property on the basis of 

the one-time review of the limited selection of activities presented for review 

under section 404(e)(2).”  Pitney Bowes Initial Brief at 11.  Rather, the point the 

Postal Service has consistently maintained in this proceeding is the point that it 

also makes in its Initial Brief: that it is inappropriate to consider each individual 

licensing agreement to be a separate “nonpostal service” for purposes of 

                                                      
7 Pitney Bowes’ argument at page 10 of its Initial Brief that limiting the Postal Service to 
“promotional” licenses would “better allow the Commission to provide the oversight and 
accountability required by the PAEA” is unexplained, and puzzling.  Certainly, the Commission is 
capable of exercising oversight over both types of licenses pursuant to section 404(e)(5).   
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applying the grandfather date of section 404(e)(2), in the same way that it would 

be inappropriate to consider each lease agreement, or each individual philatelic 

item, to be a separate “nonpostal service.”  See Postal Service Initial Brief at 8-9.  

This says nothing about the Commission’s authority to terminate an individual 

licensing agreement while otherwise approving, under section 404(e)(3), the 

broader licensing “nonpostal service” within which that agreement falls, or about 

the manner by which the Commission may choose to regulate, under section 

404(e)(5), any future licensing agreements entered into by the Postal Service.8     

Public Representative 

  Several of the assertions in the Public Representative’s brief indicate that 

he seems to confuse this Phase II proceeding with the issues raised in Phase I.  

The Public Representative argues that the Commission “should not allow Postal 

Service branded products to avoid Commission oversight and accountability by 

allowing the Postal Service to enter into licensing agreements to engage in 

nonpostal activities that it would not be able to provide directly.”  Public 

Representative Initial Brief at 5.  However, the issue of whether licensing would 

“avoid Commission oversight and accountability” is an argument directed to 

whether licensing should be regulated by the Commission under section 404(e), 

which was determined in Order No. 154 (though, of course, the validity of Order 

No. 154 is currently before the D.C. Circuit).  See Order No. 154 at 71.  

Considering the Commission’s prior determination in Order No. 154 that licensing 

is a “nonpostal service,” as well as the existence of section 404(e)(5), it does not 

                                                      
8 The Postal Service assumes that this issue will be considered in the context of Docket No. 
MC2009-20, or a related rulemaking docket.       
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make sense to argue that if the Commission allows the licensing of items related 

to postal operations to continue under section 404(e)(3), it would allow the Postal 

Service to “avoid Commission oversight and accountability.”    

The Public Representative also argues that “Section 404(e)’s proscription 

against any new nonpostal services would be rendered meaningless if the Postal 

Service could circumvent this proscription simply by leveraging its brands 

through licensing arrangements.”  Public Representative Initial Brief at 5.  Again, 

however, the Commission has found that licensing is a “nonpostal service” that 

was being offered on January 1, 2006.  Because section 404(e) expressly allows 

the Postal Service to provide, going forward, any “nonpostal service” that it was 

also providing on that date (subject to Commission regulation under chapter 36), 

it is unclear how the continuation of that service would constitute a 

“circumvention” of section 404(e) that would render that provision “meaningless.”  

Rather, the continued licensing of products would simply constitute a 

straightforward application of that provision.   

   In the context of this proceeding, the Public Representative seems 

motivated by a belief that licensed articles that relate to postal operations are 

more inappropriate than the “promotional” licenses.  For instance, the Public 

Representative argues that with respect to these “commercial” licenses (but, 

presumably, not with respect to the “promotional” licenses), the Commission 

must determine whether the underlying product was being offered on January 1, 

2006, regardless of whether such “commercial” licensing was being performed 

on that date as a general matter.  Id. at 6.  The Public Representative does not, 
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however, address in any way witness Thuro’s basic point that postal-branded 

mailing and shipping supplies may be particularly attractive to the public.  

Furthermore, as discussed above, the Postal Service ensures that the products 

that bear its brand are quality products.  Considering this fact, and considering 

that these licenses directly relate (unlike many other nonpostal activities) to the 

Postal Service’s core business, it is not apparent why customers should be 

foreclosed from having the ability to acquire postal-branded mailing and shipping 

supplies.     

The Public Representative also argues that the Postal Service should not 

be allowed under section 404(e)(3) to license its brand on any product that it 

cannot offer directly.  Id. at 6-7. However, this is no basis for arguing that the 

Postal Service should not be allowed to license its brand on mailing on shipping 

supplies, considering the fact that the Postal Service is authorized to directly 

provide such products through its statutory authority to provide “postal services.”  

See Postal Service Initial Brief at 11-12.  Furthermore, even if some of the 

products that may be licensed pursuant to a “commercial” mailing and shipping 

license would not be considered a “postal service” if offered by the Postal Service 

directly, they could still be offered as an Officially Licensed Retail Product 

(OLRP), just like the products licensed in the “promotional licenses.”9  Either way, 

these licenses satisfy the Public Representative’s standard.   

Finally, the Public Representative is concerned about the packaging used 

for the Postal Service for these types of licenses, and, in particular, the Postal 

                                                      
9 For instance, scales fall within the scope of the current OLRP product.  See Order No. 154 at 
48.  



 12

Service-branded postage meter ink cartridges, which he claims could lead 

consumers to believe that the Postal Service is the manufacturer of these ink 

cartridges.  Public Representative Initial Brief at 3-5.  He argues that section 

404(e) does not allow the Postal Service to enter into licensing agreements if the 

packaging could lead consumers to believe that “the Postal Service is the actual 

manufacturer” of a product related to postal operations.  Id. at 4.  As an initial 

matter, the packaging of the postage meter ink cartridge discussed by the Public 

Representative states that the product is an “Official Licensed Product,” thereby 

indicating that the Postal Service is the licensor, not the actual manufacturer.10   

More to the point, however, any concerns about the nature of the packaging, if 

valid, justify making changes to that packaging going forward; they do not justify 

the much more dramatic step of permanently barring the Postal Service from 

engaging in these types of licensing agreements entirely.   

Conclusion 

The Postal Service therefore requests that the Commission approve the 

Postal Service’s ability to license its brand on products related to mailing and 

shipping in the future, as well as approve the current five agreements that fall 

within the scope of that activity.  In the context of a statute that has limited the 

Postal Service’s ability to derive revenue from sources unrelated to the mail, the 

Commission should not construct limits on the ability of the Postal Service to 

derive revenue from activities that, while considered “nonpostal,” are clearly 

                                                      
10 This packaging is fully consistent with the Postal Service’s obligations under trademark law.  
However, in part to address concerns that have been raised in this proceeding, the Postal Service 
and Clover are working together to revise the packaging to specifically identify Clover as using 
the Postal Service’s brand under license.  This revised packaging also clarifies that the “Product 
Guarantee” is that of the manufacturer.      
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related to the Postal Service’s core business.  The authorization of this activity is 

also fully consistent with the Commission’s prior application of section 404(e)(3) 

in Order No. 154.    
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