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PUBLIC REPRESENTATIVE COMMENTS 
IN RESPONSE TO UNITED STATES POSTAL SERVICE 
FILING OF ADDITIONAL GLOBAL EXPEDITED PACKAGE SERVICES 1 NEGOTIATED SERVICE AGREEMENT
(June 12, 2009)

In response to Order No. 221[footnoteRef:2], the Public Representative hereby comments on the June 1 Notice of United States Postal Service Filing of Functionally Equivalent Global Expedited Package Services 1 Negotiated Service Agreement, a negotiated service agreement (NSA) with an individual mailer; the June 3, 2009 United States Postal Service Notice of Filing (under seal) of Revised Information and Revised Certification, and the June 5, 2009 Errata Notice, (collectively, “Notice”).   [2:  Commission Order 221, Notice and Order Concerning Filing of Additional Global Expedited         Package Services 1 Negotiated Service Agreement, June 4, 2009.    
] 

The Notice is persuasive.  Each pertinent element of 39 USC 3633(a) appears to be met by this GEPS contract.  
For a competitive products pricing schedule not of general applicability,[footnoteRef:3] the Postal Service must demonstrate that the contract will be in compliance with 39 USC 3633(a):  It will not allow market dominant products to subsidize competitive products, it will ensure that each competitive product covers its attributable costs; and enable competitive products as a whole to cover their costs (contributing a minimum of 5.5 percent to the Postal Service’s total institutional costs).   [3:  See 39 CFR 3015.5.
] 

The Public Representative has accessed and reviewed all materials the United States Postal Service submitted under seal in this matter, documentation in its original (not redacted) version.  Discussion of the salient issues follows.  

Accountability and Confidentiality 
The Postal Service Notice contains a rationale for maintaining confidentiality concerning pricing, processes which enable discounted pricing, the attendant formulae and other contractual terms which are matters of commercial sensitivity.[footnoteRef:4]  Here, it would appear that the Postal Service has concisely justified the extent of confidentiality appropriate in this matter, providing a brief explanation for maintaining the confidentiality of each aspect of the matters remaining under seal.   [4:  Postal Service Notice, at 2-3.  
] 

The Postal Accountability and Enhancement Act of 2006 (P.L. 109-435), (“PAEA”) provided the Commission with expanded oversight powers and set in place a regulatory framework for increased transparency and accountability.  Ultimately, the Commission shall be the arbiter of what information, in matters before it, shall be under seal or made public.[footnoteRef:5]  Despite any challenges raised by discussing matters under seal, the PAEA would suggest that the general public not only be a party to these proceedings, but have assurance that any and all NSAs proposed by the Postal Service meet the requirements of the law.(39 U.S.C. 505)    [5:  39 U.S.C. 504(g)(3)(A). 
] 

In Comments in Response to Notice of Price Adjustment for Market-Dominant Postal Products and Limited Classification Changes (Docket No. R2008-1) (March 3, 2008, at 1-2), Public Representative Kenneth E. Richardson noted that:  
Among the factors listed in §3622 of the PAEA to be considered by the Commission is “the effect of rate increases upon the general public, business mail users, and enterprises in the private sector of the economy engaged in the delivery of mail matter other than letters.” (§3622(c)(3).)  Thus, the PAEA distinguishes the interests of the general public from the interests of business mail users and enterprises in the private sector engaged in the delivery of mail matter other than letters.  Having been designated to represent the interests of the general public, the Public Representative focused on the interests of the general public as distinct from the interests of the other groups included in §3622(c)(3) of the PAEA.  

As noted, Congress intended that he general public has a distinct interest in postal finances and operations.  Accordingly, it is essential that the Postal Service provide sufficient data for Commission review.  That would include any relevant data to support all of its assertions that a proposed NSA comports with the requirements of title 39.  Here, the Postal Service has done so.  Nevertheless, as in other civil adversarial proceedings, the burden remains with the proponent before the Commission to demonstrate the factual elements of its case.  
In a recent docket (MC2009–25, [Priority Mail Contracts 6 through 10]) concern was raised regarding functional equivalency.  The Postal Service’s June 8 response to Oder 217 provided some clarification.  In nearly any Postal Service activity, “time is of the essence.”  Contractual agreements must be considered fully, however, not just by the parties – but in this case, by the Commission.  The Commission’s responsibility to assure compliance with the law is the Commission’s raison d’être, and the Postal Service helps itself when it facilitates expedited review of any proposed NSAs.  This serves the public interest in increased transparency and accountability, and can help avoid potential mistakes.  In every case, the Commission shall determine title 39 compliance.  While the Commission clearly considers, and may accept, assertions of the Postal Service, it should not do so indiscriminately.  

f ~ (Functional Equivalency)[footnoteRef:6]  [6:  For convenience, the Public Representative suggests a combination of the mathematical representation of “function” – a lowercase, italicized “f”; combined with a tilde, used in mathematics to denote an equivalence relation (quite different than “equal to” ) to abbreviate the terms “functional equivalent,” “functionally equivalent,” and “functional equivalency”.   
] 

The Postal Service presents the instant contract as f ~ to the Global Express Package Services 1 (GEPS 1) product established in Docket No. CP2008-5.  In Order No. 86 (which established GEPS 1 as a product) the Commission held that additional contracts may be included as part of the GEPS 1 product provided they meet the requirements of 39 U.S.C. 3633 and if they are f ~ to the initial GEPS 1 contract filed in Docket No. CP2008-5.[footnoteRef:7] [7:  See Docket No. CP2008-5, Order Concerning Global Expedited Package Services Contracts, June 27, 2008, at 7 (Order No. 86); See also Decision of the Governors of the United States Postal Service on the Establishment of Prices and Classifications for Global Expedited Package Services Contracts (Governors’ Decision No. 08-7), May 6, 2008, and Docket No. CP2008-5, United States Postal Service Notice of Filing Redacted Copy of Governors’ Decision No. 08-7, July 23, 2008.
] 

The Notice proposes that the instant contract fully comports with materials filed in accordance with 39 CFR § 3015.5, under the Rules of Practice and Procedure regarding requests to modify the product lists within the Mail Classification Schedule.  Specifically, this GEPS 1 NSA meets the description of services provided in the Postal Service’s Attachment A in Docket CP2008-5, and falls between the price floor and ceiling formulae proposed in Attachment B to the Governors’ Decision No. 08-7.[footnoteRef:8]  Because this contract does fall with these parameters and pricing guidelines, it would appear to be an f ~ GEPS agreement.   [8:  Op. cit.] 

These contracts provide for incentives for using Express Mail International and Priority Mail International.  Preparation requirements include using USPS-supplied labeling software (or a software that has the same functionality as the USPS-supplied labeling software).  The software allows for preparation of address labels and Customs declarations and submission of electronic shipment information to the Postal Service, as well as prepayment of Customs duties and taxes and pre-advice for foreign Customs authorities by the Postal Service.  Most importantly, for a mailer to qualify, the contract must cover its attributable costs.  In these functions, it would appear that this GEPS 1 agreement complies with the template proposed in Docket No. CP2008-5.  In other words, this agreement appears to be f ~ to the contract the Commission approved in that docket.  

  Conclusion 
The Public Representative acknowledges that the pricing in the present GEPS 1 contract comports with provisions of title 39.  This contract appears to be able to generate sufficient revenue to cover its attributable costs, enable competitive products as a whole to cover their costs, and contribute a minimum of 5.5 percent to the Postal Service’s total institutional costs.[footnoteRef:9]  In addition to having the mailer prepare mailings for less costly handling by the Postal Service, the contract employs pricing incentives based upon volumes and other provisions favorable to both the Postal Service and the public.   [9:  39 C.F.R. § 3015.7(c).] 

The Public Representative respectfully submits the preceding Comments for the Commission’s consideration.

__________________				
Paul L. Harrington					 
Public Representative				


				
901 New York Ave., NW Suite 200
Washington, D.C. 20268-0001
(202) 789-6867; Fax (202) 789-6883
e-mail: paul.harrington@prc.gov 


