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In the Public Representatives’ Reply Comments, we observed that protective conditions have had a serious chilling affect on the participation of private analysts in this compliance review.  This is because private analysts recognized that if they exposed themselves to most of the Postal Service’s basic financial documentation while under a non-disclosure agreement, they would not be able to comment on anything in the protected materials (whether it related to market dominant or competitive products) in public in this docket, or discuss any of it with future clients, without risking violation of the agreement they signed.  They evidently concluded that the practical result would be their own professional quarantine.  As evidence of this chilling effect, we noted that “not one private consultant had signed a non-disclosure agreement for the core costing materials on which the FY 2008 compliance review is based.”
The Postal Service characterizes this argument as “utterly fatuous” since the Commission had not actually authorized the use of a specific set of protective conditions in Order No. 155.
  The Public Representatives acknowledge this oversight and apologize for it.  We can’t help but think, however, that a participant would be justified in reading Order No. 155 as a Commission signal that motions to gain access to the nonpublic core costing materials under standard protective conditions would be favorably received.  With respect to protective conditions, Order No. 155, at 4, observes
The Commission . . . finds that the protective conditions proposed by the Postal Service are broader than the standard protective conditions used by the Commission for similar confidential material.  The Postal Service’s proposed protective conditions are not adequately justified.
To transform our “utterly fatuous” argument into an arguably legitimate one, the Public Representatives should have said “no one acted upon the clear implication in Order No. 155 that motions for access to core costing materials under standard protective conditions would be granted.”  We would thereby have acknowledged that signing a protective agreement would have required two procedural steps rather than one.  The Public Representatives trust that they have now split hairs with a precision that the Postal Service would approve.
The Postal Service also takes issue with the Public Representatives’ observation that to mitigate the effects of being confined to the essentially unusable public version of its core costing materials, private consultants have resorted to

off-the-record conversations with Postal Service analysts following oral understandings that whatever is learned as a result will not be publicly discussed.

Postal Service Response at 2.  The Postal Service complains that this leaves the “impression” that the Postal Service has been selectively disclosing “sensitive nonpublic information” upon verbal assurances of confidentiality.  (Emphasis in the original.)  Id.

This is not the impression that the Public Representatives intended to leave.  In fact, the Public Representatives consider it unlikely that the Postal Service selectively disclosed sensitive nonpublic information, since so little of the copious nonpublic documentation in this docket is actually commercially sensitive.  The Public Representatives’ impression is that information that is not commercially sensitive, yet remains buried under seal (for example, the methods by which the Postal Service estimates the costs of market dominant products), is being selectively shared in a confidential context.  Our concern is that if private consultants are driven to obtain most of their methodological information about market dominant products privately, in confidence, it degrades the public discourse on postal issues and undermines the roll of the Commission as the agent of transparency.  
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