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Pursuant to section 3652 of title 39, the Postal Service plans to file the FY 

2008 Annual Compliance Report (ACR), along with extensive supporting 

documentation, on December 29, 2008.  As it did last year, the Postal Service 

will be filing some of that documentation in the nonpublic annex referenced in 

section 3652(a).  Moreover, as explained below, the Postal Service is expanding 

the types of documentation that it intends to place in the nonpublic annex.  The 

Postal Service anticipates that at least some parties may wish to have their 

analysts continue to examine the core costing documentation that will be shifting 

from public to nonpublic status.  Therefore, it may be useful now to initiate a 

process by which access to such materials can potentially be obtained.  To that 

end, the Postal Service requests the establishment of protective conditions to 

govern access to certain core costing documentation that will be filed as part of 

the nonpublic annex to the FY 2008 ACR.  A proposed set of protective 

conditions is attached to this motion. 
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BACKGROUND 

The first ACR was filed late last year, containing results for FY 2007.  As 

explained at that time, since the new PAEA reporting regime had not even been 

enacted at the beginning of FY 2007, it made no sense to attempt to report data 

for that year in any format other than the format that had been traditionally been 

used for cost and revenue data reporting under the PRA.  In the PRA format, 

there was no distinction between the domestic categories of mail that 

subsequently became market dominant products under the PAEA, and the 

categories that subsequently became competitive products.  Consequently, the 

FY 2007 ACR likewise made no attempt to distinguish costing information 

relating to domestic competitive products from costing information relating to 

market dominant products.  In extensive discussions, however, the FY 2007 ACR 

explicitly alerted readers that how materials were treated in the FY 2007 ACR 

could not provide a reasonable basis for expectations regarding how such 

materials would be treated going forward.  FY 2007 ACR (Dec. 28, 2007) at 30-

34.  Specifically, the Postal Service stated that “in the future it will be necessary 

to protect sensitive commercial information about competitive products that was 

formerly made public under the PRA. “  Id. at 33. 

In accordance with the views expressly stated by the Postal Service in the 

FY 2007 ACR, the time has arrived to protect sensitive commercial information 

about competitive products.  On that basis, the Postal Service is removing cost 

information regarding specific competitive products from its public ACR cost 
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reports, and shifting that information into nonpublic reports.  Protecting that 

information, moreover, requires that the background documentation, in which the 

cost splits between competitive and market dominant products are developed, 

must likewise be shifted into the nonpublic annex.  It would make no sense for 

the Postal Service to undertake substantial effort to shield summary reports, if 

the critical contents of those summary reports could nonetheless be inferred from 

background documentation in the public portion of the ACR materials.   

By the same token, however, the Postal Service recognizes that even 

reviewers who wish to focus exclusively on market dominant products, and who 

may have no interest in competitive products, could be frustrated in their 

attempts to analyze cost attributions and distributions if they cannot get access to 

material portions of the core cost documentation.  The Postal Service’s proposed 

resolution of this dilemma is to identify a set of materials filed in the nonpublic 

annex which consists of core costing documentation, and to request the 

establishment of protective conditions to govern access to that set of materials.  

Under this approach, eligible individuals would need to execute only one 

certification in order to gain access to the entire set of nonpublic core costing 

materials.  

CORE COSTING MATERIALS 

The Postal Service is still engaged in the preparation of materials for the 

FY 2008 ACR.  Nevertheless, the component analyses will be quite similar to 

those presented in the FY 2007 ACR.  For discussion purposes in the instant 
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motion, therefore, reference to items presented in the FY 2007 ACR should be 

sufficient to identify the materials which the Postal Service contemplates would 

be designated as the core costing materials.  We thus start with the following 

items from the FY 2007 filing: 

 
USPS-FY07-1 FY 2007 Cost and Revenue Analysis (CRA) Report      
 
USPS-FY07-2 FY 2007 Cost Segments and Components Report  
   
USPS-FY07-5 FY 2007 CRA Model (Model Files, Cost Matrices, and 

Reports)  
 
USPS-FY07-6 FY 2007 CRA “B” Workpapers   
 
USPS-FY07-7 Cost Segment 3 Cost Pools & Other Related 

Information  
 
USPS-FY07-24 FY 2007 Non-Operation Specific Piggyback Factors 
 
USPS-FY07-27 In-Office Cost System (IOCS) Statistical and 

Computer Documentation (Source Code and Data on 
CD-ROM)   

 
USPS-FY07-28 City Carrier Cost System (CCCS) Statistical and 

Computer Documentation (Source Code and Data on 
CD-ROM)  

 
USPS-FY07-29 Rural Carrier Cost System (RCCS) Statistical and 

Computer Documentation (Source Code and Data on 
CD-ROM)  

 
USPS-FY07-30 Transportation Cost Systems (TRACS) Statistical and 

Computer Documentation (Source Code and Data on 
CD Rom)   

 
The Postal Service considers the contents of most of the items on this list 

as material that could reasonably be considered necessary in order to obtain a 
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comprehensive understanding of the inputs and analyses which lead to the 

summary product costs reported in the CRA.  Yet all of these items also contain 

(or, at least in the FY07 versions, contained) material that would allow one to 

know or make reasonable inferences about the costs of competitive products.   

Therefore, all of these items are candidates to move from the public portion of 

the ACR filing to the nonpublic portion. 

The Postal Service believes that the above list can be further divided into 

two sets of items.  One set of items would contain materials for which no 

reasonable segregation of commercially sensitive information from non-sensitive 

information seems plausible.  For example, as a conceptual matter, materials 

used for cost distribution (such as the “B” workpapers, the models, and the data 

system materials) require information about all mail categories in order to verify 

that the distribution between categories has been conducted accurately.  For that 

reason, the Postal Service intends to shift items in this first set entirely into the 

nonpublic annex.  On the above list, those would be the CRA Model, the “B” 

workpapers, the IOCS, the CCS, the RCS, and the TRACS items (Items 5, 6, 27, 

28, 29, and 30). 

A second subset of items contain materials for which some segregation of 

sensitive information from non-sensitive information is plausible.  For those items 

(the CRA, the Cost Segments and Components, the Cost Segment 3 information, 

and the non-operations specific piggyback factors – Items 1, 2, 7, and 24 on the 

above list), the Postal Service intends to prepare a public version and a 
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nonpublic version.   As much commercially non-sensitive information as possible 

will be put in the public version.  The remaining information will be put in the 

nonpublic version. 

As the Postal Service envisions this unfolding, access to FY08 information 

comparable to all of the above FY07 public information could be obtained by 

eligible individuals in the following manner.  First, they (and everyone else) will 

have access to the public versions of the CRA, the Cost Segments and 

Components, the Cost Segment 3 material, and non-operations specific 

piggyback factors.  Second, upon execution of the protective conditions 

certification, they would also have access to the balance of the materials, 

including the full CRA and full Cost Segments and Components, all of the Cost 

Segment 3 and non-operation specific piggyback material, the CRA Model, the 

“B” Workpapers, and the data systems items.  Through these procedures, the 

ability of eligible individuals to analyze the contents of all of these core materials 

should be comparable for FY08 data to what it was for FY07 data.1 

                                                 
1 To be as clear as possible and avoid future misunderstanding, it may also be 
useful to note here that there are items in addition to those discussed above 
which were entirely in the public portion of the ACR last year, yet which the 
Postal Service this year intends to divide into public and nonpublic portions.  In 
each of these additional instances, however, the Postal Service expects that 
what will remain in the public portion will be the relevant information for market 
dominant products, and it essentially will only be information regarding the 
competitive products which will be shifted into the nonpublic portion.  Moreover, 
these items do not involve the core costing information, but rather tend to be 
more along the lines of workshare or other special study types of analyses.  As 
such, they are outside the intended scope of the instant motion requesting the 
establishment of protective conditions for the core costing materials.  Likewise 
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ELIGIBLE INDIVIDUALS 

With one significant exception, the Postal Service proposes that the 

applicable protective conditions be the standard protective conditions quite 

familiar to the Commission and regular participants in Commission proceedings.  

The template used by the Postal Service for its proposed protective conditions is 

the set of conditions recently established by the Commission in Presiding 

Officer’s Ruling No. C2008-3/9 (August 28, 2008).  The one material modification 

to those conditions which the Postal Service submits is necessary involves the 

range of individuals eligible to obtain access.  The operative paragraph from the 

protective conditions in Docket No. C2008-3 (and many other dockets as well) 

reads: 

1. Only a person who is either: 
… 
 (b) a participant in Postal Regulatory Commission Docket No. 

C2008-3, or a person employed by such participant, or 
acting as agent, consultant, contractor, affiliated person, or 
other representative of such participant for purposes related 
to the litigation of Docket No. C2008-3, shall be granted 
access to these materials.  However, no person involved in 
competitive decision-making for any entity that might gain 
competitive advantage from use of this information shall be 
granted access to these materials.  “Involved in competitive 
decision-making” includes consulting on marketing or 
advertising strategies, pricing, product research and 
development, product design, or the competitive structuring 
and composition of bids, offers or proposals.  It does not 
include rendering legal advice or performing other services 
that are not directly in furtherance of activities in competition 

                                                                                                                                                 
outside the scope of the instant motion are all of the materials which were filed in 
the nonpublic annex last year, and which will be filed there as well this year. 
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with a person or entity having a proprietary interest in the 
protected material. 

 
  

The difficulty with this language identified by the Postal Service relates to 

the evolving nature of the pricing process.  In the PRA regime, when (at least 

until relatively recently) customers simply paid the rates jointly established by the 

Commission and the Governors through the rate case process, the major fear of 

potentially inappropriate use of the Postal Service’s proprietary information was 

use on behalf of Postal Service competitors.  In the PAEA regime, however, the 

Postal Service anticipates that a material portion of prices for its competitive 

products will be the result of negotiations between the Postal Service and its 

customers.  In this environment, the Postal Service needs to shield its detailed 

competitive product cost information not only from competitors, but also from 

customers (or their representatives) with whom the Postal Service is likely to be 

negotiating deals for competitive products.2  It is not clear that the existing 

language in the above-quoted paragraph is sufficient to achieve this objective.3        

                                                 
2  While similar difficulties are perhaps created in negotiating market dominant 
deals with customers who likewise have intimate knowledge of the cost structure 
of market dominant products, the Postal Service accepts those difficulties as part 
of the inherent distinction between market dominant and competitive products. 
3  It might be possible that a customer who uses detailed knowledge of the Postal 
Service’s competitive product cost structure to negotiate a more favorable deal 
could be considered to be using that information for “competitive advantage,” but 
the Postal Service prefers not to think of its customers as “competitors,” even in 
the context of negotiating mutually beneficial pricing arrangements. 
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The Postal Service proposes relatively modest additions to the last three 

sentences of the above-quoted paragraph, and the insertion of an additional 

sentence, to attempt to alleviate this new source of potential concern.  The 

additions the Postal Service proposes are shown below in italics: 

However, no person involved in competitive or strategic 
decision-making for any entity that might gain competitive or 
strategic advantage from use of this information shall be 
granted access to these materials.  “Involved in competitive 
or strategic decision-making” includes consulting on 
marketing or advertising strategies, pricing, product research 
and development, product design, or the competitive 
structuring and composition of bids, offers or proposals.  It 
does not include rendering legal advice or performing other 
services that are not directly in furtherance of activities in 
competition with, or otherwise adverse to the interests of, a 
person or entity having a proprietary interest in the protected 
material.  Additionally, it does not include rendering legal 
advice or performing other services in the course of 
negotiations concerning prices of market dominant products. 

  

The Postal Service submits that those additions to the standard language 

quoted above are both necessary and appropriate to recognize the evolving 

nature of postal pricing for competitive products.  The Postal Service appreciates 

that, if adopted, such an approach would intentionally preclude analysts who 

obtain access to the core costing documentation from subsequently acting as 

participants or consultants to the negotiation of a competitive product contract 

price.   Such a result is necessary to shield the Postal Service from having to 

negotiate prices for competitive products with individuals who possess 

information that would allow them to know with reasonable confidence the 
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minimum price level to which the Postal Service could agree and still obtain 

some margin on the transaction.  It is certainly necessary to allow the Postal 

Service to negotiate competitive deals on anything approaching the same footing 

as that enjoyed by its competitors as they likewise prepare to negotiate with the 

same potential customers.  Those competitors presumably do not share their 

cost information with such potential customers, and neither should the Postal 

Service be required to disclose its cost information.  

PROPOSED PROTECTIVE CONDITIONS 

The protective conditions which the Postal Service is proposing be 

adopted by the Commission to achieve the objectives of the instant motion are 

attached.  Except for the modifications regarding eligible individuals discussed in 

the immediately preceding section of this pleading, the only changes from the 

Docket No. C2008-3 template are those cosmetic changes necessary to make 

the protective conditions applicable to the circumstances of the FY08 ACR.   

As alluded to earlier, the Postal Service sees one of the advantages of this 

proposal to be the ability of eligible individuals to execute one certification and 

thereby gain access to the entire set of nonpublic core costing documentation 

materials.  Of course, it will be necessary for the Postal Service, at the time of the 

ACR filing, to identify precisely the set of items in the nonpublic annex which 

constitute the nonpublic portion of the FY08 core costing documentation, using 

the actual reference numbers from the FY08 ACR filings (as opposed to the 

FY07 ACR reference numbers used for purposes of this motion).  In substance, 
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though, the FY08 materials identified at that time will be the same set of 

materials discussed above (plus an entirely new item on group specific costs).  If 

the instant motion is granted before the ACR is filed, however, individuals could 

execute their certifications and hopefully be prepared to pick up their set of 

materials very shortly after the ACR filing. 

Therefore, the Postal Service respectfully requests that the Commission 

establish protective conditions (such as those shown on the attached pages) that 

will be applicable to the portions of the core costing documentation that will be 

filed as part of the nonpublic annex in the FY 2008 ACR, as described in this 

motion.    

  Respectfully submitted, 

  UNITED STATES POSTAL SERVICE 
 
  By its attorneys: 
 
  R. Andrew German 

Managing Counsel, Legal Policy & 
Ratemaking 

   
  Daniel J. Foucheaux, Jr. 
  Chief Counsel, Ratemaking 
 
  ______________________________ 
  Eric P. Koetting  
475 L'Enfant Plaza West, S.W. 
Washington, D.C. 20260B1137 
(202) 268-2992, FAX: -5402 
December 12, 2008
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STATEMENT OF COMPLIANCE WITH PROTECTIVE CONDITIONS 
 

The following protective conditions limit access to materials provided in 
the nonpublic annex in Docket No. ACR2008 by the Postal Service and 
designated core costing documentation materials (hereinafter, “these materials”).  
Individuals seeking to obtain access to these materials must agree to comply 
with these conditions, complete the attached certifications, provide the completed 
certifications to the Commission, and serve them upon counsel for the party 
submitting the confidential material. 

 
 
1. Only a person who is either: 
 

(a) an employee of the Postal Regulatory Commission 
(including the Public Representative in this docket) with a 
need-to-know; or 

 
(b) a participant in Postal Regulatory Commission Docket No. 

ACR2008, or a person employed by such participant, or 
acting as agent, consultant, contractor, affiliated person, or 
other representative of such participant for purposes related 
to the litigation of Docket No. ACR2008, shall be granted 
access to these materials.  However, no person involved in 
competitive or strategic decision-making for any entity that 
might gain competitive or strategic advantage from use of 
this information shall be granted access to these materials.  
“Involved in competitive or strategic decision-making” 
includes consulting on marketing or advertising strategies, 
pricing, product research and development, product design, 
or the competitive structuring and composition of bids, offers 
or proposals.  It does not include rendering legal advice or 
performing other services that are not directly in furtherance 
of activities in competition with, or otherwise adverse to the 
interests of, a person or entity having a proprietary interest in 
the protected material.  Additionally, it does not include 
rendering legal advice or performing other services in the 
course of negotiations concerning prices of market dominant 
products. 

 
2. No person granted access to these materials is permitted to 

disseminate them in whole or in part to any person not authorized 
to obtain access under these conditions. 

 
3. The final date of any participant’s access shall be the earlier of: 



 
  ATTACHMENT 
 

 

 

13

 
(a) the date on which the Postal Regulatory Commission issues 

its Annual Compliance Determination or otherwise closes 
Docket No. ACRC2008; 

 
(b) the date on which that participant formally withdraws from 

Docket No. ACR2008; or 
 
(c) the last date on which the person who obtains access is 

under contract or retained or otherwise affiliated with the 
Docket No. ACR2008 participant on whose behalf that 
person obtains access, whichever comes first.  The 
participant immediately shall notify the Postal Regulatory 
Commission and counsel for the party who provided the 
protected material of the termination of any such business 
and consulting arrangement or retainer or affiliation that 
occurs before the closing of the evidentiary record. 

 
4. Immediately after the Commission issues its Annual Compliance 

Determination or otherwise closes Docket No. ACR2008, a 
participant (and any person working on behalf of that participant) 
who has obtained a copy of these materials shall: 

 
(a) certify to the Commission that the copy was maintained in 

accordance with these conditions (or others established by 
the Commission); and 

 
(b) certify that the copy (and any duplicates) either have been 

destroyed or returned to the Commission. 
 

5. The duties of any persons obtaining access to these materials shall 
apply to material disclosed or duplicated in writing, orally, 
electronically, or otherwise, by any means, format, or medium.  
These duties shall apply to the disclosure of excerpts from or parts 
of the document, as well as to the entire document. 

 
6. All persons who obtain access to these materials are required to 

protect the document by using the same degree of care, but no less 
than a reasonable degree of care, to prevent the unauthorized 
disclosure of the document as those persons, in the ordinary 
course of business, would be expected to use to protect their own 
proprietary material or trade secrets and other internal, confidential, 
commercially-sensitive, and privileged information. 
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7. These conditions shall apply to any revised, amended, or 
supplemental versions of materials provided in Docket No. 
ACR2008. 

 
8. The duty of nondisclosure of anyone obtaining access to these 

materials is continuing, terminable only by specific order of the 
Commission, or as specified in paragraphs 10 through 15, below. 

 
9. Any Docket No. ACR2008 participant or other person seeking 

access to these materials by requesting access, consents to these 
or such other conditions as the Commission may approve. 

 
10. The party submitting the confidential material shall clearly mark the 

following legend on each page, or portion thereof, that it seeks to 
protect under this agreement:  “Confidential—Subject To Protective 
Conditions In Docket No. ACR2008 Before the Postal Regulatory 
Commission” or other markings that are reasonably calculated to 
alert custodians of the material to its confidential or proprietary 
nature. 

 
11. Any written materials — including but not limited to discovery 

requests and responses, requests for admission and responses, 
deposition transcripts and exhibits, pleadings, motions, affidavits, 
written testimony and briefs — that quote, summarize, or contain 
materials protected under these protective conditions are also 
covered by the same protective conditions and certification 
requirements, and shall be filed with the Commission only under 
seal.  Documents submitted to the Commission as confidential shall 
remain sealed while in the Secretary’s office or such other place as 
the Commission may designate so long as they retain their status 
as confidential documents. 

 
12. Any oral testimony, argument or other statements that quote, 

summarize or otherwise disclose materials protected under these 
protective conditions shall be received only in hearing sessions 
limited to Postal Service representatives and other persons who 
have complied with the terms of the protective order and have 
signed the attached certifications.  The transcript pages containing 
such protected testimony shall be filed under seal and treated as 
protected materials under paragraph 11. 

 
13. Notwithstanding the foregoing, protected material covered by 

paragraphs 11 or 12 may be disclosed to the following persons 
without their execution of a compliance certificate.  Such disclosure 
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shall not exceed the extent necessary to assist in prosecuting this 
proceeding or any appeals or reconsideration thereof. 

 
(a) Members of the Commission. 
 
(b) Court reporters, stenographers, or persons operating audio 

or video recording equipment for such court reporters or 
stenographers at hearings or depositions. 

 
(c) Any other person designated by the Commission in the 

interest of justice, upon such terms as the Commission may 
deem proper. 

 
(d) Reviewing courts and their staffs.  Any person seeking to 

disclose protected information to a reviewing court shall 
make a good faith effort to obtain protective conditions at 
least as effective as those set forth in this document.  
Moreover, the protective conditions set forth herein shall 
remain in effect throughout any subsequent review unless 
overridden by the action of a reviewing court. 

 
14. A participant may apply to the Commission for a ruling that 

documents, categories of documents, or deposition transcripts, 
stamped or designated as confidential, are not entitled to such 
status and protection.  The party that designated the document or 
testimony as confidential shall be given notice of the application 
and an opportunity to respond.  To revoke confidential status, the 
proponent of declassification must show by a preponderance of the 
evidence that public disclosure of the materials is consistent with 
the standards of the Freedom of Information Act, 5 U.S.C. 
552(b)(1)-(9), and Commission precedent. 

 
15. Subpoena by Courts or Other Agencies.  If a court or other 

administrative agency subpoenas or orders production of 
confidential information which a participant has obtained under the 
terms of this protective order, the target of the subpoena or order 
shall promptly (within two business days) notify the party who 
designated the document as confidential of the pendency of the 
subpoena or order to allow the designating party time to object to 
that production or seek a protective order. 
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CERTIFICATION 
 

The undersigned represents that: 
 

Access to these materials provided in the nonpublic annex in Docket No. 
ACR2008 by the Postal Service and designated as core costing documentation 
has been authorized by the Commission.  The cover or label of the copy obtained 
is marked with my name.  I agree to use the information only for purposes of 
analyzing matters at issue in Docket No. ACR2008.  I certify that I have read and 
understand the above protective conditions and am eligible to receive access to 
materials under paragraph 1 of the protective conditions.  I further agree to 
comply with all protective conditions and will maintain these materials in strict 
confidence in accordance with all of the protective conditions set out above. 
 
 
Name ________________________________________ 
 
Firm ________________________________________ 
 
Title ________________________________________ 
 
Representing ________________________________________ 
 
Signature ________________________________________ 
 
Date ________________________________________ 
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CERTIFICATION UPON RETURN OF 
PROTECTED MATERIALS 

 
 

Pursuant to the Certification which I previously filed with the Commission 
regarding information provided in Docket No. ACR2008 by the Postal Service 
and designated as core costing documentation (hereinafter, “these materials” or 
“the information”), received on behalf of myself and/or the party which I represent 
(as indicated below), I now affirm that I have: 

 
(  ) Remained eligible to receive access to these materials under 

paragraph 1 of the protective conditions throughout the period 
these materials have been in my possession; 

 
(  ) Complied with all conditions, and have maintained these materials 

in strict confidence in accordance with all of the protective 
conditions set out above; 

 
(  ) Used these materials only for purposes of analyzing matters at 

issue in Docket No. ACR2008; and 
 
(  ) Returned these materials to the Postal Regulatory Commission; or 
 
(  ) Destroyed all copies of these materials that I obtained or that have 

been made from these materials. 
 
Check all that apply. 

 
 
Name ________________________________________ 
 
Firm ________________________________________ 
 
Title ________________________________________ 
 
Representing ________________________________________ 
 
Signature ________________________________________ 
 
Date ________________________________________ 
 

 



   
 
 
 

CERTIFICATE OF SERVICE 

 
I hereby certify that I have this date served the foregoing document in 

accordance with Section 12 of the Rules of Practice and Procedure. 
  

 
 

________________________ 
Eric P. Koetting 

 
475 L'Enfant Plaza West, S.W. 
Washington, D.C. 20260B1137 
(202) 268-2992, FAX: -5402 
December 12, 2008 
 


