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          Docket No. MC2009-7
Bilateral Negotiated Service Agreement




Canada Post – United States Postal Service for

Inbound Market Dominant Services 



          Docket No.   R2009-1
PUBLIC REPRESENTATIVE COMMENTS IN RESPONSE TO 
UNITED STATES POSTAL SERVICE REQUEST TO ADD CANADA POST – UNITED STATES POSTAL SERVICE CONTRACTUAL BILATERAL AGREEMENT FOR INBOUND MARKET-DOMINANT SERVICES TO THE MARKET-DOMINANT PRODUCT LIST, NOTICE OF TYPE 2 RATE ADJUSTMENT, AND NOTICE OF FILING AGREEMENT (UNDER SEAL)
 (December 3, 2008)

In response to Order No. 133,
 the Public Representative hereby comments on the November 13 Request of the United States Postal Service to Add Canada Post – United States Postal Service Contractual Bilateral Agreement for Inbound Market Dominant Services (Request).  
The proposed NSA appears to meet the statutory requirements and the Request comports with Commission Rules of Practice and Procedure.  Accordingly, the Public Representative can find no reason to disapprove this Request.  

The Public Representative has accessed and reviewed all materials the United States Postal Service submitted under seal in this matter, documentation in its original (not redacted) version.  Each relevant element of 39 USC 3622(c) appears to be met by this contract.  For type 2 rate adjustments – negotiated service agreements involving market dominant products, Commission Rules of Practice and Procedure (CFR 30120.40) provide that:   

  Negotiated service agreements must either:
(1) Improve the net financial position of the Postal Service (39 U.S.C. 3622(c)(10)(A)(i)); or 
(2) Enhance the performance of operational functions (39 U.S.C.  

     3622(c)(10)(A)(ii)).
(b) Negotiated service agreements may not cause unreasonable harm to 
      the marketplace (39 U.S.C. 3622(c)(10)(B)).
(c) Negotiated service agreements must be available on public and 
     reasonable terms to similarly situated mailers.

Such negotiated service agreements (NSAs) make good fiscal, operational and policy sense.  The Request [and its accompanying documentation (under seal)] is persuasive.  It would appear that this NSA with Canada Post could improve the net financial position of the Postal Service.  The Public Representative would note however, that there may some lessening of any net financial gain over the course of this contract due to external factors such as any diminution of the value of the United States dollar in relation to the Canadian dollar.  It is encouraging to see updated provisions from 2006, 2007 and 2008 in the bilateral agreement, including performance benchmarks for both parties.  These promote operational performance and provide both Canada Post and the Postal Service with data-driven direction for improving services.  There are appropriate pay-for-performance provisions which encourage the parties to meet standards enhancing the efficiency of both postal administrations. 
 It is not clear how this NSA might cause “unreasonable harm to the marketplace.”  As noted in the Request (at 1), this bilateral agreement is a “one-year extension to applicable segments of a precursor agreement.”(footnote omitted).  Not surprisingly, Canada Post and the Postal Service had cooperative agreements predating the Postal Accountability and Enhancement Act.  Prior to enactment of the PAEA (Section 405, codified at 39 U.S.C. 407) the Commission had no authority to review international postal agreements.  Since then, via the Annual Compliance Determination, the Commission has been able to advise the Postal Service regarding extant agreements with other postal administrations.  In March, the Commission noted that revenue for inbound First-Class Mail International from Canada Post was compensatory (as opposed to other international First-Class Mail accepted at UPU terminal dues rates) because of the bilateral agreement.
  Furthermore, the rates of the instant NSA represent a modest increase over those reflected in the existing bilateral agreement with Canada Post. Request, Attachment 2, at 2-4
The Postal Service noted (Request, at 3) that Canadian law restricts outbound letters less than 500 grams – slightly more than one pound – to carriage by Canada Post, and such letters inbound to the United States are generally required to be transported and delivered by the Postal Service.  Essentially, there is no other party in “the marketplace.”  Accordingly, this bilateral agreement serves to improve the positions of the two parties who are “the marketplace.”  Or as the Request, at page 8 observes, the criterion that such an NSA must be available to others similarly situated, is inapplicable here.  
In examining NSAs, it “shall be the objective of the Commission to allow implementation of negotiated service agreements that satisfy the statutory requirements of 39 U.S.C. 3622(c)(10).” CFR 3010.40(a).  This bilateral agreement between Canada Post and the Postal Service regarding inbound market dominant products satisfies all of the statutory requirements, and furthers a longstanding relationship of comity and cooperation between neighbor nations.  
Accountability and Confidentiality 

In its Request, the Postal Service Request contains a rationale for maintaining confidentiality concerning pricing, processes which enable discounted pricing, the attendant formulae and other contractual terms which are matters of commercial sensitivity.
  Here, it would appear that the Postal Service has concisely justified the extent of confidentiality appropriate in this matter, providing a brief explanation for maintaining the confidentiality of each aspect of the matters remaining under seal.  

  Conclusion 

The Public Representative submits that the present Canada Post – United States Postal Service Contractual Bilateral Agreement for Inbound Market Dominant Services complies with title 39, and the Postal Service request fulfills all relevant requirements for Commission Rules of practice and Procedure.  
The Public Representative respectfully offers the preceding Comments for the Commission’s consideration.
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� Notice and Order Concerning Bilateral Agreement with Canada Post for Inbound Market Dominant Services, November 18, 2008.  








� Annual Compliance Determination United States Postal Service Performance FY 2007, 


March 27, 2008, at 118.    





� Postal Service Request, at 2.  
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