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REPLY COMMENTS OF 
MAGAZINE PUBLISHERS OF AMERICA, INC., 

ALLIANCE OF NONPROFIT MAILERS 
AND AMERICAN BUSINESS MEDIA 

Pursuant to Order No. 104, Magazine Publishers of America, Inc. (“MPA”), 

Alliance of Nonprofit Mailers (“ANM”) and American Business Media (“ABM”) 

respectfully submit these reply comments.  We respond here to Valpak’s proposal to 

expand proposed Rule 3050.20 (“Compliance analysis in the Postal Service’s Annual 

Report”) to include a more detailed and elaborate discussion of “what steps the Postal 

Service plans to take to bring” products that fail to cover attributable costs “into full 

compliance with PAEA.”  October 16 comments of Valpak at 37-40.  Specifically, Valpak 

argues that: 

• Revenues for Periodicals mail and several other postal services did not cover 

attributable costs in FY 2007 and may not do so in FY 2008. 

• When any products “do not comply with all applicable provisions of the 

PAEA,” the Commission’s rules should require the Postal Service to:  

i. “explain the most important circumstances underlying the failure to meet the 

applicable provisions of PAEA; ii. explain what steps the Postal Service plans 



to take to bring the products into full compliance with PAEA; and iii. indicate 

the time frame within which the Postal Service contemplates that those 

products not in compliance will be brought into full compliance.” 

Id. at 38-40. 

The Commission should decline to adopt these proposed revisions to Rule 

3050.20.  In the guise of enhanced reporting, Valpak would effectively change the 

substantive ratemaking standards by elevating ratemaking “factors”—including 39 

U.S.C. § 3622(c)(2), which concerns the coverage of attributable costs—to absolute 

requirements.  Stated otherwise, a requirement that the Postal Service specify how and 

when it will “bring” the attributable cost coverage of each product into “full compliance” 

with PAEA would be tantamount to a finding that rates are not in compliance with PAEA 

any time that the revenue generated by a class fails to cover its attributable costs.  The 

statute authorizes no such finding. 

As the undersigned parties and others have shown repeatedly in previous 

comments to the Commission, neither the language nor the legislative history of 39 

U.S.C. § 3622 (“Section 3622”) elevates the coverage of attributable costs to a 

requirement that trumps the other ratemaking provisions of PAEA, including the CPI-

based limitation on rate increases codified at 39 U.S.C. § 3622(d).  To the contrary, it is 

the CPI-based constraint that has primacy.1  Attachment A, infra, summarizes this 
                                            
1 See, e.g., Docket No. RM2007-1, Comments of ANM and MPA (April 6, 2007) at 2-12; 
id., ABM comments (April 6, 2007) at 3-4; id., NNA comments (April 6, 2007) at 3-10; 
USPS comments (April 6, 2007) at 22-23; id., Reply Comments of ANM and MPA 
(May 7, 2007) at 2-6; id., ANM-MPA Reply Comments (July 3, 2007) at 6-7; id., Reply 
Comments (Oct. 9, 2007) at 6-7; Docket No. ACR2007, ANM-MPA Comments (Jan. 30, 
2008) at 9-10; id., ANM-ABM-Dow Jones-MPA-McGraw Hill Reply Comments 
(February 13, 2008) at 9-23. 
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analysis.  Valpak, while adhering to its previous views in its latest comments, does not 

even acknowledge, let alone respond to, the provisions of PAEA and its legislative 

history that require giving precedence to the CPI cap over the attributable cost floor.  

This is a telling omission because, as Valpak itself acknowledges, “some provisions” in 

legislation “can conflict with others, in the sense that one provision points one way while 

another provision points in a different direction.”  Valpak Comments (Oct. 16, 2008) 

at 40.  When statutory provisions appear to conflict, they must be harmonized.2

Valpak asserts that the Postal Service has an obligation to “make clear how, in 

[its] view, the various provisions are interpreted and balanced.”  Id.  But the Postal 

Serviced already has done so.  In its April 6, 2007, initial comments in Docket No. 

RM2007-1, the Postal Service explained that reading the attributable cost factor of 39 

U.S.C. § 3622(c)(2) “as ‘requiring’ that every class of mail cover its costs, regardless of 

the ceiling imposed by the [CPI-based] cap, would eviscerate the framework set forth by 

Congress.”  Id. at 22-23.  See also USPS Reply Comments in Docket No. ACR2007 

(Feb. 13, 2008) at 5 n. 8 (noting that PAEA “has reduced the legal importance of the 

‘attributable cost’ factor”). 

Given the subordinate role of 39 U.S.C. § 3622(c)(2) in the statutory scheme, the 

elaborate annual showings proposed by Valpak clearly constitute undue regulatory 

burdens under 39 U.S.C. § 3652(e)(1)(B).  Section 3652(e)(1) directs the Commission, 

                                            
2 A rule requiring that “compliance” with the factors enumerated in a § 3622(c) would 
suffer from a second and independent obstacle noted by Time Warner in its October 16 
initial comments in the present docket.  “Compliance” with a statutory “factor” such as 
39 U.S.C. § 3622(c)(2) is achieved by considering the factor.  Assessing such 
compliance in terms of a particular set of rates or cost coverage—i.e., a specific 
outcome—is a meaningless exercise.  Time Warner comments at 9. 
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in prescribing the content of annual reports by the Postal Service under Section 3652, to 

give “due consideration” to not only the public need for “timely, adequate information to 

assess the lawfulness of rates charged” but also the avoidance of “unnecessary or 

unwarranted administrative effort and expense on the part of the Postal Service.”  39 

U.S.C. §§ 3652(e)(1)(A), (B).3  Because the additional requirements proposed by 

Valpak relate to a statutory obligation that does not exist, those requirements are 

“unnecessary” and therefore “unwarranted.”  

We do not think that it would be unreasonable for the Commission to ask the 

Postal Service to provide an explanation when revenues for a mail class or service do 

not cover attributable costs.  The Commission may accomplish this by adding the 

following provision as a new subsection (k) to proposed rule 3050.21: 

Provide an explanation when revenues for a mail class or service do not 
cover attributable costs, and provide any other explanation that the Postal 
Service believes will be helpful to clarify how the Postal Service has 
considered the objectives of 39 U.S.C. § 3622(b) and the factors of 39 
U.S.C. § 3622(c). 

                                            
3 This current economic environment—in which the Postal Service faces declining mail 
volumes and multi-billion dollar annual losses—obviously heightens the importance of 
minimizing needless regulatory burdens.  See USPS Comments (Oct. 16, 2008) at 3-4.  
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CONCLUSION 

For the foregoing reasons, the Commission should decline to adopt the changes 

sought by Valpak to proposed Rule 3050.20. 
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Appendix A 

PAEA DOES NOT AUTHORIZE RATE INCREASES  
IN EXCESS OF THE LIMITS IMPOSED BY 39 U.S.C. § 3622(d)  
MERELY BECAUSE A CLASS OF MAIL WOULD OTHERWISE  

FAIL TO COVER ATTRIBUTABLE COSTS 

Both the language and the legislative history of 39 U.S.C. § 3622 (“Section 

3622”) show that Congress did not authorize the Commission or the Postal Service to 

breach the CPI “cap” for a class on the theory that the class would otherwise fail to 

cover its attributable costs.  The notion that PAEA imposes an absolute requirement 

that rates for each class cover attributable costs suffers from an insurmountable defect.  

While 39 U.S.C. § 3622(c)(2) specifies the coverage of attributable costs as a 

ratemaking “factor,” the law does not authorize the Commission or the Postal Service to 

impose rate increases that exceed the CPI-based adjustment index established by 39 

U.S.C. § 3622(d) merely because Periodicals rates would otherwise fail to satisfy this 

factor.  The language, legislative history, and economic policies of Section 3622(d) 

preclude the Commission from allowing the attributable cost floor to trump the rate cap 

for individual classes of mail.4

If a particular class or service is not bearing its attributable costs, the Postal 

Service (or, under procedures authorized by the Act, the Commission) certainly may 

continue to increase the rates for that class or service by the full amount of the CPI, 

even if rates for other classes are increased by smaller amounts, until full coverage of 

                                            
4 See Docket No. RM2007-1, ANM-MPA comments (April 6, 2007) at 2-10; id., ANM-
MPA comments (May 7, 2007) at 2-3; accord, id., ABM comments (April 6, 2007) at 3-4; 
id., NNA comments (April 6, 2007) at 3-10; USPS comments (April 6, 2007) at 22-23.   
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attributable costs is attained.  This interpretation of the statute gives effect to both the 

rate cap provisions of Section 3622(d)(1) and the attributable cost factor set forth in 

Section 3622(c)(2), without frustrating the intent of Congress.5

A. The Language of PAEA 

 The cornerstone of PAEA, 39 U.S.C. § 3622, imposes an absolute limit on 

overall percentage increases in rates for a class, with only narrow exceptions.  Section 

3622(d)(1)(A) specifically provides that “[t]he system for regulating rates and classes for 

market dominant products shall  . . .  include an annual limitation on the percentage 

changes in rates to be set by the Postal Regulatory Commission that will be equal to the 

change in the Consumer Price Index for All Urban Consumers unadjusted for seasonal 

variation over the most recent available 12-month period preceding the date on which 

the Postal Service files notice of its intention to increase rates.”  36 U.S.C. § 

3622(d)(1)(A) (emphasis added).  Similarly, Section 3622(d)(1)(D) specifically directs 

the Commission to “establish procedures whereby the Postal Service may adjust rates 

not in excess of the annual limitations under subparagraph (A).”  Id. § 3622(d)(1)(D) 

(emphasis added).  Neither provision creates any exception for mail that would 

otherwise fail to cover attributable costs. 

                                            
5 Valpak has objected to this remedy on the ground that CPI-compliant rate increases 
could take “at least a decade—and perhaps far longer” to eliminate a coverage shortfall.  
Valpak Comments in Docket No. ACR2007 (Jan. 30, 2008) at 50.  For the reasons 
noted by the periodical mailers in Docket No. ACR2007, the factual premise of this 
objection is unfounded:  Periodicals mail is almost certainly far more compensatory than 
Valpak has assumed.  ANM-ABM-Dow Jones-MPA-McGraw Hill Reply Comments in 
Docket No. ACR2007 (February 13, 2008) at 6-8.  In any event, Valpak’s objection to 
the statutory balance struck by Congress is one properly addressed to Congress, not 
the Commission. 
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Section 3622(d) also specifies that changes to the CPI shall constrain rate 

increases separately for each class of mail.  Section 3622(d)(2)(A) provides that “the 

annual limitations under paragraph (1)(A) shall apply to a class of mail, as defined in the 

Domestic Mail Classification Schedule as in effect on the date of enactment of” PAEA.  

Id., § 3622(d)(2)(A) (emphasis added).6  This provision, like Sections 3622(d)(1)(A) and 

(D), contains no restriction or exception for mail that would otherwise fail to cover 

attributable costs.   

Section 3622(c)(2), which directs the Commission, “in establishing or revising” a 

“modern system” of ratemaking, to “take into account . . . the requirement that each 

class of mail or type of mail service bear the direct and indirect postal costs attributable 

to each class or type of mail service through reliably identified causal relationships plus 

that portion of all other costs of the Postal Service reasonably assignable to each such 

class or type,” does not support a contrary result.  The structure and organization of 

Section 3622 make clear that the factors of § 3622(c) do not and cannot trump the CPI 

cap established by § 3622(d).  Language much more direct and precise than “take into 

account” would have been necessary to support the conclusion that Congress meant to 

allow the attributable cost floor to override the price cap, 

Section 3622 establishes a hierarchy of regulatory authority.  At the bottom are 

Section 3622(c)(2) and the thirteen other factors enumerated in § 3622(c)(1) through 

(14).  Section 3622(c) merely requires that the Commission, in establishing and revising 

                                            
6 The intent of Congress to make the CPI cap a limit on each class of mail is also 
evidenced by Section 3622(d)(2)(B), which allows the Postal Service to round rates and 
fees to the nearest whole integer, “if the effect of rounding does not cause the overall 
rate increase for any class to exceed the Consumer Price Index for All Urban 
Consumers.”  36 U.S.C. § 3622(d)(2)(B) (emphasis added). 
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a system of ratemaking for market-dominant products, “take” these factors “into 

account.”  Above the factors enumerated in § 3622(c) are the nine “objectives” enumer-

ated in § 3622(b):  the Commission is directed to design the ratemaking system “to 

achieve” those objectives.  Id.   

At the top of the hierarchy, however, is the CPI-based cap established by 

§ 3622(d)(1).  This is the only ratemaking standard that the legislation requires the 

Commission to enforce as an absolute command (“shall . . . include”).  Moreover, 

§ 3622(d)(2)(A) specifically states that, “except as provided under” § 3622(d)(2)(C) (i.e., 

the provision authorizing catch-up recovery of previously unused index authority) “the 

annual limitations under paragraph (1)(A)” (i.e., the annual cap on increases established 

by reference to the CPI under § 3622(d)(1)) “shall apply to a class of mail” (emphasis 

added).  Section 3622(d)(1)(E) establishes a separate exception for exigent 

circumstances.  By establishing the CPI cap as a mandatory constraint on each rate 

class (“shall apply”), § 3622(d)(2)(A), enumerating only two exceptions to it, 

§§ 3622(d)(2)(C) and 3622(d)(1)(E), and directing that the CPI cap shall be binding 

“except as provided” by those exceptions, § 3622(d)(2)(A), Congress has foreclosed 

any exception to the CPI cap based on any other “objective,” “factor” or other provision 

of PAEA. 

Allowing Section 3622(c)(2) to override the specific provisions of Section 3622(d) 

limiting annual rate increases to the CPI (§ 3622(d)(1)(A)) and applying the annual 

limitation separately to each class of mail (§ 3622(d)(2)(A)) would invert this clear 

statutory hierarchy.  Such an expansive reading of § 3622(c)(2) would also violate the 

“fundamental rule of statutory construction” that, when two statutory provisions are 
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arguably in conflict, “specific provisions trump general provisions.”  Navarro-Miranda v. 

Ashcroft, 330 F.3d 672, 676 (5th Cir. 2003). 

Our reading of the statute finds further support in Section 3622(d)(1)(D), which 

directs the Commission to “establish procedures whereby the Postal Service may adjust 

rates not in excess of the annual limitations under subparagraph (A).”  36 U.S.C. § 

3622(d)(1)(D) (emphasis added).  Allowing the attributable cost factor of § 3622(c)(2) to 

trump the CPI cap on classwide rate increases would effectively read the qualifying 

phrase “not in excess of the annual limitations under subparagraph (A)” out of 

§ 3622(d)(1)(D).   

Moreover, the absence of any exception to the CPI cap for classes that do not 

cover attributable cost contrasts starkly with the explicit and unambiguous wording of 

the handful of provisions of PAEA creating exceptions to the CPI cap or imposing an 

attributable cost floor on rates:   

(1) The exigent circumstances provision, Section 3622(d)(1)(E), authorizes 

rates to be increased by more than the CPI in “extraordinary or excep-

tional circumstances” within the meaning of that provision.  The existence 

of the exception, and the procedures required for invoking it, are explicitly 

stated in Section 3622(d)(1)(E). 

(2) The banking provision, Section 3622(d)(2)(C), allows rate increases to 

exceed the annual CPI increase in certain circumstances when the Postal 

Service has not increased rates by the full amount of the CPI in previous 

years.  The existence of this exception is expressly stated in Section 
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3622(d)(2)(C).  So are the limits on use of this catch-up provision:  “the 

rate increase may not exceed the annual CPI cap “for any class or service  

. . . by more than 2 percentage points.”  39 U.S.C. § 3622(d)(2)(C)(iii)(IV) 

(emphasis added). 

(3) Section 3633(a)(2) states that the Commission “shall“ promulgate regula-

tions to “ensure” that “each competitive product covers its costs attribut-

able,” § 3633(a)(2).  There is no comparable provision in PAEA for market 

dominant products. 

The enactment of these explicit exceptions to the CPI, and the absence of any 

comparable exception for the failure of a market-dominant mail class to cover 

attributable costs, argue against inferring the existence of the latter exception.  “When 

Congress provides exceptions to a statute,” the “proper inference . . . is that Congress 

considered the issue of exceptions and, in the end, limited the statute to the ones set 

forth.”  United States v. Johnson, 529 U.S. 53, 58 (2000); accord, TRW Inc. v. Andrews, 

534 U.S. 19, 28-29 (2001). 

In short, the language and structure of PAEA demonstrate that when Congress 

intended to create an exception to the CPI cap, or to make recovery of attributable costs 

a requirement in ratemaking, Congress did so expressly.  The absence of any such 

provision in Section 3622(d) requires the inference that Congress intended the CPI cap 

to be binding, irrespective of the level of the attributable costs of a particular class of 

mail. 
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Valpak has made no attempt to reconcile its position with these provisions.  

Valpak relies instead on 39 U.S.C. §§ 3653(c) and 3622(c), which direct the 

Commission to take “appropriate action” to “achieve compliance with the applicable 

requirements,” as evidence that the attributable cost floor of 39 U.S.C. § 3622(c)(2) 

trumps the index-based cap of § 3622(d).  Valpak Comments in ACR2007 (Jan. 30, 

2008) at 48-49.  This approach, however, simply begs the question.  Sections 3653(c) 

and 3662(c) are enforcement mechanisms, not independent sources of substantive 

ratemaking standards.  If rates for a class of mail are at the maximum level permitted by 

39 U.S.C. § 3622(d), they are “in compliance with the applicable provisions of this 

chapter” within the meaning of § 3653(b)(1) whether or not the resulting revenue covers 

attributable costs.  Without any basis for a finding of noncompliance, no remedial action 

by the Commission under § 3662(c) is “appropriate” under § 3653(c). 

B. Legislative History 

The legislative history of the PAEA provides further confirmation that Congress 

intended the index mechanism set forth in Section 3622(d)(1) to impose an absolute 

limit on overall increases in rates for market-dominant mail classes in any given year, 

with no exceptions other than the two specified for exigent circumstances and the catch-

up recovery of previously unused CPI authority.  The legislative history reveals that 

Congress (1) was aware that a CPI-based cap increases could result in the failure of 

some mail classes to cover attributable costs, and (2) considered creating an exception 

to the cap in this circumstance, but (3) ultimately declined to do so. 

Congress was well aware during the deliberations leading to the enactment of 

PAEA that a CPI cap on rate increases might result over time in the failure of one or 
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more classes of mail to cover attributable costs.  For example, at a 1999 hearing on the 

proposed “Postal Modernization Act of 1999” (H.R. 22), a prominent industry witness 

specifically proposed that the legislation allow above-index rate increases when “the 

Postal Service is not covering its costs in a class of mail”: 

The third area when there could be some circumstances to go beyond the 
index, would be when a specific rate is too low, the Postal Service is not 
covering its costs in a class of mail.  We think the Postal Service should 
have to go to the Regulatory Commission and adjust, one time, the index, 
make an adjustment in the index, to increase the rates for that class on a 
one-time basis and then go on, under the current provisions, with the 
index previously set by the Regulatory Commission for the remainder of 
the 5 years. 

See H.R. 22, The Postal Modernization Act of 1999, Hearings Before the Subcommittee 

on the Postal Service of the Committee on Government Reform, U.S. House of Repre-

sentatives, 106th Cong., 1st Sess. at 374 (testimony of Jerry Cerasale, Senior Vice 

President, Direct Marketing Association).7

Reflecting these concerns, early drafts of the legislation that culminated in PAEA 

would relieved the Postal Service from the CPI cap for particular classes of mail that 

failed to cover attributable costs, either at the outset of the new ratemaking regime or 

later on.  The predecessor of PAEA introduced by Congressman McHugh in 1996, for 

example, would have established an attributable cost floor with priority over the other 

                                            
7 Likewise, Postmaster General Potter testified in 2004 that, because an imperfectly 
crafted price cap could be harmful “given the volatility of today’s marketplace,” the price 
cap should “be constructed to recognize the many cost factors which enter into the 
ratemaking process, many of which are beyond our control.”  The Postal Service in 
Crisis: A Joint Senate-House Hearing on Principles for Meaningful Reform, Joint 
Hearing Before the Committee on Government Reform, U.S. House of Representatives, 
and Committee on Governmental Affairs, U.S. Senate, 108th Cong., 2d Sess. 63 (2004) 
(“2004 Joint Hearings”). 
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factors specified in Section 3622(c).  H.R. 3717, the proposed “Postal Reform Act of 

1996,” would have required the Commission, in establishing “baseline rates” for future 

index adjustments, to give weight to the factors and policies of the legislation in a 

“descending order of priority” enumerated in the draft legislation.  The very first factor 

listed in the bill—and thus the factor to be given the highest priority—was the 

requirement that each class of mail or type of mail service bear its attributable costs.  

See H.R. 3717, 104th Cong., 2d Sess. (1997), § 1001 (proposed revisions of 39 U.S.C. 

§ 3622(b)).  This hierarchy was omitted, however, from the version of the legislation that 

ultimately became law.  In the law as ultimately enacted, attributable cost coverage was 

relegated to a factor to be considered by the Commission in establishing the ratemaking 

system, rather than an absolute requirement directly governing the rates themselves. 

Congress also considered—but did not enact—provisions authorizing special 

index adjustments when a class of mail subsequently fails to cover its attributable costs.  

For example, the Senate bill (S. 662), as reported by the Senate Committee on 

Homeland Security and Governmental Affairs to the full Senate in 2005, included a 

provision that would have allowed the Postal Service to apply unused rate increase 

authority in two specified circumstances, one of which would have allowed the use of 

previously unused pricing authority when a class failed to cover its attributable costs.  

As proposed in the reported version of S. 662, 39 U.S.C. § 3622(d)(2)(C) would have 

provided: 

 (C)  BANKING UNUSED PRICING AUTHORITY – Notwithstanding 
paragraph (1), for any class or service that failed to recover its attributable 
costs in the previous fiscal year, or for any classes and services when the 
Postal Service has operated at a loss for the last 2 years, rate increases 
may exceed the Consumer Price Index for all Urban Consumers by the 
amount increases in the previous year were less than Consumer Price 
Index for All Urban Consumers. 

A-9 



 

See S. 662, § 201 (proposed § 3622(d)(2)(C)) (July 14, 2005); Congressional Record, 

Feb. 9, 2006, at S913.  That provision, however, was deleted before S. 662 passed the 

Senate.  See Congressional Record, Feb. 9, 2005, at S926, S929; Congressional 

Record, Dec. 8, 2006, at H9162.  Neither that bill nor the legislation that Congress ulti-

mately enacted in December 2006 contained any provision authorizing (let alone 

requiring) above-index rate increases for classes that failed to cover attributable costs.8

The omission from PAEA of limiting language in the earlier draft bills that would 

have allowed above-CPI rate increases for mail classes that fail to cover their 

attributable costs warrants the conclusion that the omission was intentional.  “Few 

principles of statutory construction are more compelling than the proposition that 

Congress does not intend sub silentio to enact statutory language that it has earlier 

discarded in favor of other language.”  Benjamin v. Fraser, 343 F.3d 46-47 (2d Cir. 

2003) (quoting INS v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987)); accord, Nuclear 

Information and Resource Service v. U.S Dept. of Transportation Research and Special 

Programs Administration, 457 F.3d 956, 962 (9th Cir. 2006); City of Jacksonville v. Dept. 

of Navy, 348 F.3d 1307, 1312-1313 (11th Cir. 2003); State of Rhode Island v. 

Narragansett Indian Tribe, 19 F.3d 685, 700 (1st Cir. 1994). 

                                            
8 The bill enacted by the House, H.R. 22, did not contain any provision regarding 
unused rate authority.  See, e.g., H. Rep. No. 109-66, Part I, 109th Cong., 1st Sess. 3-4, 
46-48 (2005). 
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C. Allowing An Attributable Cost Floor To Trump The Rate Cap For 
Individual Classes Would Undermine The Incentive For Efficiency 
That Congress Intended The Index To Create.  

The decision of Congress to omit any exception to the CPI cap for market 

dominant mail classes that fail to cover attributable costs was entirely rational.  Allowing 

an attributable cost floor to trump the Section 3622(d) rate cap would undermine one of 

the central purposes of the index mechanism:  creating an incentive for the Postal 

Service to control its costs.  As the Postal Service has noted: 

A price cap system . . . provides greater incentives for efficiency due to the 
fact that it fundamentally changes the relationship between cost and price.  
Thus, reading this factor [§ 3622(c)(2)] as “requiring” that every class of 
mail cover its costs, regardless of the ceiling imposed by the cap, would 
eviscerate the framework set forth by Congress. 

Docket No. RM2007-1, Initial Comments of the USPS (April 6, 2007) at 22-23. 

The fundamental logic of incentive ratemaking is to provide incentives for a 

regulated carrier to hold its cost increases below the level of the index, by “severing the 

linkage under traditional cost-of-service ratemaking” between a regulated company’s 

costs and rates.9  To create the desired incentive, however, the commitment not to 

allow an above-index rate increase if the regulated entity fails to control its costs must 

be credible; if that entity believes that nonrecovery of actual costs may plausibly cause 

the regulator to relent, the index mechanism loses its effectiveness as a control on 

costs.10

                                            
9 Revisions to Oil Pipeline Regulations Pursuant to the Energy Policy Act of 1992, Order 
No. 561, FERC Stats. & Regs. ¶ 30,985 (1993) (“Order No. 561”) at 30,948-49 & n. 37, 
aff’d, Ass’n of Oil Pipelines v. FERC, 83 F.3d 1424 (D.C. Cir. 1996). 
10 Michael A. Crew and Paul R. Kleindorfer, “A Critique of the Theory of Incentive 
Regulation: Implications for the Design of Performance Based Regulation for Postal 
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Allowing the Postal Service to breach the rate cap on the theory that one or more 

mail classes would fail otherwise to cover attributable costs would have this very effect.  

Allowing above-index rate increases on this ground would restore the link between 

Postal Service rates and costs—first for relatively low markup classes such as Periodi-

cals Mail and Media and Library Mail, and then for other classes with progressively 

higher markups.  At the extreme, the Postal Service could allow its reported costs to 

increase by such a wide margin in a single year (perhaps by recognizing in a single year 

costs otherwise reported in multiple years, or by increasing significantly the percentage 

of total costs that are treated as attributable) to justify a breach of the rate cap for every 

major class of mail. 

The history of Periodicals rates since 1990 confirms that this is not a frivolous 

concern.  Despite the rapid growth of worksharing (and related cost-saving efforts such 

as barcoding) by periodical publishers in recent years, Periodicals rates have suffered 

above-average increases in every rate case since R90-1, except for the largely across-

the-board increase of R2005-1:  

 

                                                                                                                                             
Service,” in Crew and Kleindorfer, eds., Future Directions in Postal Reform (2001) (a 
“chorus of economists” has focused on “regulatory commitment as the Achilles heel of” 
price cap regulation). 

A-12 



 

 
 

The cause of any revenue shortfall for Periodicals mail is not the inadequacy of 

the rate increases allowed by the Commission since 1990, but the Postal Service’s 

failure to control its costs despite greater worksharing by mailers that was not fully 

recognized in rates.  The consequences of this failure should be borne by the Postal 

Service, not the Periodical mailers, who have already experienced outsized rate 

increases for the past decades.  Such an outcome is hardly unfair to the Postal Service.  

To the contrary, it is precisely the outcome that index-based ratemaking is intended to 

achieve. 
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D. The Purported Failure Of Periodicals Revenue To Cover Attributable 
Costs Does Not Constitute An Exigent Circumstance Under 39 U.S.C. 
§ 3622(d)(1)(E).   

Valpak, apparently recognizing that failure to cover attributable costs may be 

insufficient legal justification for rate increases in excess of the CPI cap in a 

“conventional rate case” under 39 U.S.C. § 3622(d), suggests in the alternative that the 

Postal Service would be “compelled by PAEA” in this circumstance to file an “exigent 

rate increase” under 39 U.S.C. § 3622(d)(1)(E).  Valpak Comments in ACR2007 

(January 30, 2008) at 51 n. 22.  Here again, Valpak misreads the statute. 

The exigency clause allows the Postal Service to increase rates faster than the 

CPI if the Commission finds that (1) “extraordinary or exceptional” circumstances have 

rendered index-based rate increases inadequate to cover the Postal Service’s costs, 

and (2) an additional increase is “reasonable and equitable and necessary to enable the 

Postal Service, under best practices of honest, efficient, and economical management, 

to maintain and continue the development of postal services of the kind and quality 

adapted to the needs of the United States.”  39 U.S.C. § 3622(d)(1)(E).  The 

circumstances that the drafters had in mind as sufficiently extraordinary to constitute 

exigent circumstances were national emergencies comparable in scale and severity to 

the “terrorist attacks of September 11, 2001, and the subsequent use of the mail to 

transmit anthrax . . . ”  H. R. Rep. No. 108-31, 108th Cong., 2d Sess. 11, 43 (2004). 

Even a moment’s thought makes clear that the failure of Periodicals revenue to 

cover attributable costs (as computed by the CRA) satisfies neither requirement of the 

exigency clause.  First, this circumstance can hardly be described, even on Valpak’s 

terms, as “extraordinary or exceptional.”  Valpak’s own comments acknowledge that 
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Periodicals mail (according to the CRA methodology cited by Valpak) has had a cost 

coverage of less than 100 percent “consistently . . . over a period of many years . . .  

repeated over a decade.”  Valpak Comments in ACR2007 (Jan. 30, 2008) at 21, 45-46; 

id. at 46 (table summarizing CRA data for 1997 through 2007).  Whether the shortfall 

calculated in the CRA reflects economic reality or is merely an artifact of the CRA 

methodology, a situation that has persisted for 11 years in a row is neither 

“extraordinary” nor “exceptional.” 

Second, Valpak has failed to show that raising Periodicals revenue to 100 

percent of attributable costs (again, according to the CRA methodology relied on by 

Valpak) is “necessary to enable the Postal Service, under best practices of honest, 

efficient, and economical management, to maintain and continue the development of 

postal services of the kind and quality adapted to the needs of the United States.”  Even 

the asserted FY 2007 revenue shortfall of $447.7 million,11 as inflated as that figure is,12 

amounts to only about ½ of one percent of the Postal Service’s total revenue in the 

same year. 

                                            
11 Valpak Comments in ACR2007 at 46. 
12 See ANM-ABM-Dow Jones-MPA-McGraw Hill Reply Comments in Docket No. 
ACR2007 (February 13, 2008) at 6-8. 
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