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ORDER NO. 120
UNITED STATES OF AMERICA

POSTAL REGULATORY COMMISSION

WASHINGTON, DC 20268-0001

Before Commissioners:
Dan G. Blair, Chairman;

Nanci E. Langley, Vice Chairman; 
Mark Acton;
Ruth Y. Goldway; and
Tony L. Hammond

Review of Nonpostal Services
Docket No. MC2008-1

ORDER DENYING, IN PART, MOTION TO COMPEL
(October 23, 2008)

The Public Representative requests the Commission to compel the Postal Service to file Mail Classification Schedule (MCS) language for all postal and nonpostal services identified in its filings that fall within the purview of Commission Order No. 74.
  Noting that the Postal Service had not filed proposed MCS language in this proceeding, the Public Representative sought to compel such a filing “to allow the Commission to fulfill its responsibilities under 39 U.S.C. § 404(e) prior to the statutory deadline of December 20, 2008….”  Motion at 1.  In support, the Public Representative avers that section 404(e)(4) implies “that unless [continuing nonpostal] activities are classified with MCS language prior to December 20, 2008, they will terminate as of that date.”  Id. 
at 1-2.  In addition, the Public Representative argues that the failure to file such language will prolong the proceeding and complicate the Commission’s consideration of whether to permit continuation of specific services.  Id. at 3-4.  Furthermore, it argues that the failure to file MCS language violates Commission rule 3020.31(f).  Id. at 2.

The Postal Service opposes the Motion, arguing, among other things, that section 404(e) requires the Commission to take two actions at most by December 20, 2008 — to determine which nonpostal services shall continue and to designate whether such services are market dominant, competitive, or experimental.
  It argues that MCS language is not required for the Commission to complete this review.  The Postal Service says it has already provided comprehensive information needed for review, and MCS language would be premature for activities that may not be included in the MCS.  Id. at 3-4.  In addition, the Postal Service states it has been working on proposed MCS language for the services it wishes to classify as postal services, indicating that it hoped to file such language by October 17, 2008.  Id. at 1.   
As represented in its Response, the Postal Service did file on October 17, 2008 proposed MCS language for four services it wishes to classify as postal services.
  The Postal Service states that MCS language for a fifth service, International Money Transfer Service, was previously filed with the Commission.  Id. at 1, n.1.  The Postal Service’s October 17, 2008 filing obviates the need to consider that portion of the Public Representative’s Motion concerning the filing of proposed MCS language for services the Postal Service wishes to classify as “postal services”.  
In this proceeding, the Postal Service seeks to continue six nonpostal services. See Initial Brief of the United States Postal Service, September 10, 2008, at 74 et seq. As to these nonpostal services, proposed classification language would assist the Commission in its consideration of the issues.  Thus, the Postal Service is requested to file proposed classification language for these six services no later than November 7, 2008.
  

In all other respects, the Motion to compel is denied.  Section 404(e)(3) requires the Commission to act by December 20, 2008, to determine, in the first instance, which nonpostal services shall continue.  For each service authorized to continue, the Commission must designate whether it is to be regulated under title 39 as a market dominant, competitive, or experimental product.  39 U.S.C. § 404(e)(5).  Nonpostal services will not terminate without the adoption of specific classification language by December 20, 2008.  Moreover, in response to Order No. 74, the Postal Service identified a number of activities it contends should not be considered “services”.
  Requiring it to file MCS language for all identified activities prior to the Commission’s determination of which nonpostal services shall continue would be premature since not all activities identified by the Postal Service may be included in the MCS.      
It is Ordered:
1. The Public Representative Motion to Compel United States Postal Service to File Proposed Mail Classification Schedule Language, filed October 1, 2008, is denied, in part, as discussed in the body of this Order.
2. Proposed classification language for the six nonpostal services the Postal Service wishes to continue is due no later than November 7, 2008.

By the Commission.


Judith M. Grady

Acting Secretary

� Public Representative Motion to Compel United States Postal Service to File Proposed Mail Classification Schedule Language, October 1, 2008, at 1 (footnote omitted) (Motion).  


� Response of the United States Postal Service to Public Representative Motion to Compel


United States Postal Service to File Proposed Mail Classification Schedule Language, October 8, 2008, at 2 (Response).





� United States Postal Service Notice of Filing of Proposed Mail Classification Schedule Language for Four Products It Requests Should Be Added to the Product Lists as Postal Services, October 17, 2008.  


� The proposed language should describe the service the Postal Service wishes to continue in sufficient detail to apprize a reader of the nature of the service.  





� See Initial Response of the United States Postal Service to Order No. 74, June 9, 2008.





