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DECLARATION OF JODY BERENBLATT ' ccepted 9/10/2008

I am Jody Berenblatt, Senior Vice President, Global Postal Strategy, for the Bank
of America Corporation. [ make this Declaration in support of the Motion in the
Alternative submitted by my company in this Docket. My Declaration relates to the
participation by Ms. Joy Leong, now Counsel to Capital One, as Counsel to Bank of
America in the formulation in the Bank of America Negotiated Service Agreement. In
my capacity as Senior Vice President, Global Postal Strategy, I have primary
responsibility for the development, execution and implementation of the Bank of
America pay for performance NSA, was actively involved on a day-to-day basis, in the
coordination of my company’s fact finding, negotiation and prosecution of that
arrangement and dealt with the lawyers and economic consultants engaged by Bank of
America to assist our company in this undertaking. I make the following Declaration of
my own knowledge:

1. In the early spring of 2005, I attended a postal conference held outside
Phoenix, Arizona. During that conference, | was approached by Ms. Leong, who was
then a Partner at Sidley Austin Brown & Wood, LLP, who suggested to me that Bank of
America should seek a Negotiated Service Agreement. During that conversation, Ms.
Leong outlined the type of NSA that she had in mind.

2. After consultation with senior officers at the Bank of America and the
Law Department, the decision was made to engage Ms. Leong and her law firm to
undertake work with our company in the development of the pay for performance NSA.
Even before the formal engagement took place, Ms. Leong, on her own initiative,

apparently had conversations with officials at the Postal Service to discuss this matter.



Given the size and complexity of our organization, while Ms. Leong’s unilateral
conversations with the Postal Service were going on, the Bank organized an internal
working group and engaged economic consultants to assist it in the development of the
project.

3. Work on the NSA began in earnest in May 2005. With Ms. Leong’s
active involvement, the Bank began to study the approaches it could and could not take to
an NSA. Early on, it became apparent that a volume discount approach would be
unworkable; and, working with Ms. Leong, we began exploration of the pay for
performance upon which the NSA is, in fact, based. In early July of 2005, a meeting of
the NSA team was held at Bank of America headquarters in Charlotte, North Carolina.
Ms. Leong attended. I do not recall whether Ms. Leong provided a Power Point of her
proposed approach to an NSA for the Bank, but she clearly laid out the concept as she
envisioned it. In the extensive discussion that followed, in which Ms. Leong was very
actively engaged, our economic consultant and the company’s NSA team laid out the pay
for performance concept that was adopted.

4. Following the meeting in Charlotte, Ms. Leong, the Bank of America team
and our consultants began actively to develop the data and information that were needed
and were being requested by the Postal Service to formulate the pay for performance
NSA. Ms. Leong was actively involved in all aspects of the information gathering efforts
of the Bank’s NSA team, in meetings, phone calls and discussions with the Postal Service
team and served, during July-September 2005, as the focal point and leader of Bank of
America’s negotiations leading toward a pay for performance NSA. Ms. Leong was

intimately familiar with what data the Bank did and did not have and what information



the Postal Service felt necessary to complete the work on the pay for performance
agreement. She spoke regularly with the Postal Service’s NSA team, sometimes with me
or others from the company and not infrequently on her own initiative,

5. In particular, Ms. Leong was provided with and reviewed and commented
upon, information supplied by the Bank as to its existing and expected volume estimates
as projection; she was supplied with highly sensitive information involving the
companies marketing and legal strategies, mailing operations, business plans, the
arrangements between Bank of America and its vendors, and similar matters. Ms. Leong
was actively involved in the compilation of these materials, including the preparation of
Power Point presentations to be submitted to the Postal Service as part of the negotiation
process and actively participated in all phases of the preparation, planning and
negotiation of the pay for performance NSA. Ms. Leong also had a number of unilateral
conversations with members of the Postal Service team, including Michael Plunkett, Ali
Ayub and Postal Service lawyers in which discussions of the Bank’s objectives and
nature of the commitments it could and could not meet, were presented.

6. Ms. Leong’s involvement in the pay for performance NSA remained at an
extremely high level during July when the basic framework and structure of the NSA, as
it was submitted to the Commission, was established. Work on the NSA during the
months of August and the early part of September was less intensive than it previously
had been. Nonetheless, there were, during those months, a number of communications
and telephone calls, including conference calls, of the Bank’s internal negotiating team to

discuss the posture of the negotiations and the state of progress with the Postal Service.



Ms. Leong was intimately involved in all aspects of the NSA project through the end of
September 20085,

7. All of those discussions were of a sensitive nature. It was my
understanding that the information, as well as the strategies and tactics, that were
provided to Ms. Leong, or that she developed as lead counsel, would not be used for any
other purpose. Although the pay for performance NSA was not finally cgccuted until
January 2007, the basio structure of the arrangement as a pay for performance
arrangement was set during the period when Ms. Leong was a partner at Sidley Austin
and actively involved in the Bank of America NSA project,

8, To my knowledge, neither Ms. Leong nor anyone at Capital One asked for
consent of Bank of America to permit her to represent Capital One in its desaling with the

Postal Service,

Further than that, your deponent sayeth not.

ﬁuzanne C. Hicks
otary Public, District of Columbia
My Commission Expires Jan, 1, 2010



