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BEFORE THE
POSTAL REGULATORY COMMISSION

WASHINGTON, D.C. 20268-0001

COMPLAINT OF CAPITAL ONE
SERVICES, INC.

Docket No. C2008-3

SECOND EMERGENCY MOTION TO CLARIFY RULING ESTABLISHING
PROCEDURES FOR THE DEPOSITION OF JESSICA DAUER LOWRANCE

Although the deposition of Ms. Lowrance was scheduled to begin at 10:00 a.m.

this morning, the actions of counsel for the U.S. Postal Service force Capital One

Services, Inc. (Capital One) to seek further clarification of Rulings C2008-3/3 and

C2008-3/4.

(1) Objections based on NDAs. The Postal Service is taking the position that

requested information is subject to a mutual non-disclosure agreement (NDA) with Bank

of America and that, as a result, the information is protected from disclosure, ignoring

the fact that Capital One has its own NDA with the Postal Service (see attached).

Accordingly, Capital One asks the Commission to rule that objections based on an NDA

do not prevent Ms. Lowrance from answering questions.

(2) Counsel’s ability to ask questions. Ruling C2008-3/4 clarified that counsel

could be present, but did not specify that counsel could ask the follow up questions.

This clarification is particularly important as the reporter present is recording the

deposition electronically, and cannot read back questions during the portions of the

proceeding that are under seal. Capital One asks the Commission to clarify that

counsel may ask questions (including follow up questions) during the closed door

proceedings.
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(3) Relevancy objections. Counsel for the Postal Service has stated that the

Postal Service will object to any inquiry that falls outside of matters specified in the

original Application of Capital One Services, Inc. for Authorization to Depose Jessica

Dauer Lowrance of the United States Postal Service (August 21, 2008). It appears that

counsel may use a relevancy objection to instruct the witness not to testify.

Although the general subject matter described in that Application is quite broad,1

the Application was not intended to define, for all intents and purposes, the scope of

permissible questions. Counsel for Capital One should have the latitude to question the

witness on all relevant matters, and relevancy objections should not stop the deposition

from proceeding. Although such a ruling may not be necessary, Capital One feels

compelled to seek further clarification on this point given the strict time limits of the

deposition.

1The application provides as follows:

Subject Matter of Testimony

Negotiations and decisions relating to a Capital One NSA that is similar to the Bank of America
NSA and requests for NSAs similar to the Bank of America NSA; relevant
conversations with Capital One representatives; knowledge relating to key issues, as
specifically defined by the Postal Service: “whether or not Capital One is ‘similarly
situated’ to Bank of America, or what constitutes a functionally equivalent agreement to the Bank
of America NSA under current circumstances.”

Id. at 4.
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Respectfully submitted,

____________________________
Joy M. Leong
Timothy D. Hawkes
The Leong Law Firm PLLC
2020 Pennsylvania Avenue, N.W., Suite 229
Washington, D.C. 20006
(202) 640-2590

Attorneys for Complainant
Capital One Services, Inc.










