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COMMENTS OF  

ALLIANCE OF NONPROFIT MAILERS 

The Alliance of Nonprofit Mailers (“ANM”) respectfully submits these comments 

in response to Order No. 72, Notice and Order Requesting Comments on Cooperative 

Mail Rule Exception, (issued April 22, 2008), 73 Fed. Reg. 22449 (April 25, 2008).  The 

Commission’s inquiry under Section 711 of the Postal Accountability and Enhancement 

Act (“PAEA”) is timely and important. 

In 2003, the Postal Service proposed to exempt fundraising solicitations from the 

existing restrictions on cooperative mailings between nonprofit organizations and for-

profit entities.  The proposed exemption was opposed by a broad coalition of reputable 

nonprofit organizations and fundraisers, including the Alliance of Nonprofit Mailers.1   

The Alliance and its coalition partners believed that the cooperative mailing 

restriction could be loosened to allow innovative fundraising arrangements for start-up 

nonprofit organizations without completely deregulating cooperative fundraising 

                                                 
1 The “significant majority” of comments that, according to the Postal Service, “urged 
adoption of” the proposed exemption (Order No. 72, 73 Fed. Reg. at 22450 col. 3) 
consisted largely of multiple copies of a form pleading submitted by a number of very 
small nonprofits at the behest of a unidentified author. 
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solicitations, a step that the Alliance and its allies feared would open the door to fraud 

and abuse.  To that end, the Alliance and its allies sponsored an alternative set of rules 

that would have allowed creative fundraising arrangements but required that the 

nonprofit retain ownership and control of the resulting funds and donor lists—the two 

most important assets produced by fundraising campaigns.   

Many members of Congress also weighed in against full-blown deregulation of 

cooperative fundraising solicitations.  On November 7, 2003, for example, 

Congressman Waxman (then ranking minority member of the Committee on Oversight 

and Government Reform), Senator Joe Lieberman, and other members of Congress 

wrote to Board of Governors Chairman Fineman and Postmaster General Potter, urging 

them to reconsider the wisdom of the exemption.  The following passage from the letter 

is illustrative: 

“Under the current regulation, consumers are protected from unscrupulous 
marketers who use little-known charitable organizations to raise funds that 
are siphoned off by the commercial entity.  Under the new regulation, 
however, there is no longer any prohibition on commercial marketers 
sharing in the proceeds of nonprofit mailings.  As a result, it will be 
perfectly legal for these marketers to enter into arrangements that allow 
them to keep the funds that consumers think they are giving to the 
nonprofit.  According to the Alliance of Nonprofit Mailers, which represents 
over 400 charitable organizations:    ‘The anything-goes exemption will 
open the floodgates to abuse…..  Unscrupulous commercial fundraisers, 
acting in the name of unsophisticated or captive nonprofit organizations, 
will flood the mails with fundraising solicitations designed primarily to line 
the fundraisers’ own pockets.’ 

The interest groups that supported deregulation prevailed, however.  In October 

2003, the Postal Service issued a final rule exempting fundraising solicitations from the 

cooperative mailing rules.   
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Five years later, it is clear that a review of the exemption is overdue.  

Determining the full extent of the abusive and deceptive practices that are the focus of 

the Commission’s questions (Order No. 72, 73 Fed. Reg. at 22451, col. 1-2) would 

require subpoena authority possessed only by a government body such as the Postal 

Service’s Office of Inspector General.  Unsophisticated nonprofit organizations that fall 

prey to “predatory credit arrangements” and other one-sided or abusive practices are 

unlikely to realize that they have been victimized, let alone know where to complain.  

And participants in abusive arrangements between commercial fundraisers and their 

“nonprofit” alter egos are certainly unlikely to turn themselves in.  Nevertheless, recent 

reports strongly suggest that some charities, including charities that purportedly serve 

veterans, policemen and firefighters, divert the majority of their contributions (and 

sometimes as much 90 percent) to their professional staff, fundraising consultants, and 

other overhead costs.   

The allegations of abusive practices that surfaced during the hearing before the 

Committee on Oversight and Government Reform earlier this year included the 

following:  

• Hundreds of thousands of dollars in donations, raised supposedly to help 
wounded veterans, spent instead on the personal expenses of executives and 
fundraising officials.   

• $340,000 worth of meals, hotels and entertainment.   

• Six- and seven-figure personal loans.   

• A $17,000 country club membership.   

• Airplane tickets to Hawaii. 
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See Hearing On Assessing Veterans’ Charities—Part II, House Committee on Oversight 

and Government Reform (Jan. 17, 2008). 

ANM believes that most charities are honest and efficient.  Moreover, some kinds 

of solicitation campaigns—especially for startup charities—are unavoidably expensive, 

and fixed percentage limits on fundraising costs are probably unwise.  Furthermore, 

allegations of misconduct are not necessarily proof.  But the concerns expressed on 

both sides of the legislative aisle about “bloated overhead costs and self-enrichment,” 

“sharp practices,” and even outright “fraud,” must be taken seriously. 

In response to these concerns, ANM joins with five other associations of 

nonprofit mailers and fundraisers—Association of Direct Response Fundraising Counsel 

(“ADRFCO”), Association of Fundraising Professionals, DMA Nonprofit Federation, 

Independent Sector, and National Catholic Development Conference—to propose 

changes to DMM 703.6.3.  An version of the DMM language reflecting the proposed 

changes is attached to these comments.  The sponsoring parties believe that these 

changes to the DMM would provide significantly greater protection against abusive or 

deceptive fundraising practices, yet preserve the flexibility of small and start-up 

nonprofit organizations to enter into effective and affordable fundraising arrangements 

with for-profit fundraisers.  We ask the Commission to solicit further comments on these 

proposals. 

 



 - 5 - 

CONCLUSION 

Alliance of Nonprofit Mailers respectfully requests that the Commission solicit 

further comments on adoption of the standards proposed herein. 

 

 

Respectfully submitted, 
 
 
 
 
David M. Levy 
Richard E. Young 
SIDLEY AUSTIN LLP 
1501 K Street, N.W. 
Washington DC   20005 
(202) 736-8000 
 
Counsel for Alliance of Nonprofit Mailers 

 

June 30, 2008 



 

ATTACHMENT 
 
 
 

Revised version of DMM 703.1.6.3 proposed by  
Alliance of Nonprofit Mailers,  

Association of Direct Response Fundraising Counsel,  
Association of Fundraising Professionals,  

DMA Nonprofit Federation,  
Independent Sector, and  

National Catholic Development Conference 
 
 

 
1.6.3.  Cooperative Mailings 
 
1.6.3.1.  General rule 
 
A cooperative mailing may be made at the Nonprofit Standard Mail rates only when each of the 
cooperating organizations is individually authorized to mail at the Nonprofit Standard Mail rates 
at the post office where the mailing is deposited. A cooperative mailing involving the mailing of 
any matter on behalf of or produced for an organization not itself authorized to mail at the 
Nonprofit Standard Mail rates at the post office where the mailing is deposited must be paid at 
the applicable Regular or Enhanced Carrier Route Standard Mail rates. The mailer may appeal 
the decision under 607.2.0.   
 
1.6.3.2.  Exception for Fundraising Mailings   
 
A mailing described in the second sentence of 1.6.3 may nevertheless be made at the Nonprofit 
Standard Mail rates provided -- 
 
(a) The mailing solicits monetary donations and does not promote or otherwise facilitate the 

sale or lease of any goods or service; and  
 
(b) The nonprofit organization certifies in writing, on the Form 3602 or other entry statement 

for the mailing, that any arrangement between the nonprofit organization and any 
professional fundraiser or other participant in the solicitation who is ineligible for 
nonprofit rates (‘ineligible participant’) satisfies all of the following requirements: 

 
(1) No officer, director, principal, or fiduciary of any ineligible participant or 

corporate affiliate thereof, or any close relative of any such individual, serves the 
nonprofit organization as officer, director, or key employee; 
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(2) The arrangement is governed by a written contract; the contract separately states 
by amount, formula, or otherwise (A) the fees payable to the ineligible participant 
for its services and (B) the amounts that the nonprofit organization will be 
charged for expenses incurred by the ineligible participant; and the contract has 
been signed by a board member or officer of the nonprofit organization; 

(3) The ineligible participant that provides professional fundraising services has no 
financial interest in any product provided to the recipient with the solicitation or 
offered in response to a recipient’s donation (e.g., a premium such as return 
address labels, lapel pins, or greeting cards); 

(4) The contributions received from recipients of the solicitation are deposited in a 
bank account under the exclusive control of the nonprofit organization; 

(5) The ineligible participant has no ownership or control of the use of the donor list 
generated by responses to the solicitation, other than the right to a contingent 
security interest in the donor list rental income in case the nonprofit organization 
fails to perform its obligations under the contract; 

(6) The ineligible participant has no property rights in the fundraising package 
developed at the nonprofit organization’s expense, or in a fundraising package 
developed by the ineligible participant once it has been mailed, that would restrict 
the nonprofit organization from employing the package for its own fundraising;  

(7) If the ineligible participant extends credit to the nonprofit organization, the 
arrangement is in writing and the repayment period, interest rate, and other 
material terms of the credit are not conditioned on the continued employment of 
the ineligible participant by the nonprofit organization; and  

(8)  The arrangement under which the mailing was prepared or produced is not an 
excess benefit transaction, within the meaning of Section 4958 of the Internal 
Revenue Code and the regulations thereunder, except that, for purposes of this 
paragraph, (A) the regulations shall be deemed to apply to all nonprofit 
organizations (not just § 501(c)(3) and § 501(c)(4) organizations) and (B) the rule 
in 26 CFR § 53.4958-4(a)(3) (relating to an initial contract) shall not apply. 


