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Pursuant to Order No. 15, the Mail Order Association of America (MOAA) files its Reply Comments to Comments filed in response to the Commission’s Second Notice of Proposed Rulemaking
.
Introduction

There are two overriding and interrelated issues to be determined in this proceeding.  The first is whether the Commission will adopt regulations that will impede the pricing flexibility which the Postal Accountability and Enhancement Act (PAEA) grants to the Postal Service, under its clear terms and as reinforced by the legislative history as found in the Senate Report
.   

The second is whether the Commission will be lured into a quest for ever more precise costing of postal services and requiring that those costs dictate postal prices.  For the reasons set forth in MOAA’s earlier Comments
, it is essential that the Service be granted pricing freedom without which the goals of the PAEA will not be fulfilled.  It is equally essential to recognize that under the PAEA the relationship between costs and prices which had prevailed under the cost of service approach of the Postal Reorganization Act (PRA) has been profoundly changed.  

The essence of the price cap system is to break the link between costs and prices subject only to the various provisions of the PAEA that impose particular cost limitations.  Thus, the Commission should reject the counsel of some (e.g. Newspaper Association of America, Major Mailers Association and United Parcel Service) that the Commission should embark upon a course of ever more detailed costing.  MOAA recognizes that the Congress expressed its concern with the levels of cost attribution, as specifically pertinent to competitive products (S. Rep. No. 318 at 29, 30) as discussed in the Comments of United Parcel Service.  Comments at 10.  The thrust of that Report is a desire to ensure a “financial separation between … market-dominant and competitive products”.  Id at 29.  The Committee also expressed its agreement with the President’s Commission that the Service “should be able to attribute a greater percentage of its costs” with the result that “a greater percentage of its costs can be attributed to competitive products and, to the extent that they can be, should be reflected in the rates charged for those products”.  Id at 29, 30.  The report goes on to state, however, that the Committee does not “believe the Postal Service should strive to attribute … any … arbitrary percentage”.  Id at 29, 30 (emphasis added).  

Over the more than 35 year history of the PRA, the Service has been pushed to ever more precise costing, on its own initiative and as a result of Commission decisions.  The result has not been entirely negative.  The Postal Service’s and Commission’s measuring, and granting discounts, based upon the costs avoided by worksharing performed by mailers has enabled the Postal Service to hold costs in check.  

At the same time, the Postal Service has not been permitted to cope with the competitive realities of the markets in which it functions.  The fact that the PAEA was deemed to be essential is ample proof that the road to salvation does not lie in determining ever more precise costs.  To continue down that road will not result in arrival at the Emerald City.  Perfect costing and the adoption of the ECPR, or any other rigid pricing formula will instead lead to ever more perils for the Postal Service and the mailers dependent upon the Service.  

The Postal Service is a large, multifaceted business, albeit one required to continue to provide various kinds of services, and with overriding obligations to provide universal service and otherwise to serve the public interest (which prevent the Postal Service from operating with the efficiency of companies in the private sector.)  The Service’s ability to fulfill its obligations, however, is dependent upon attracting sufficient volumes to enable it to provide quality service at reasonable prices.  That is an exceedingly difficult challenge in the face of structural cost increases and revenue decreases.  The Service must be permitted to price and classify its products with maximum freedom.  Giving the Service the needed flexibility does not ensure success, but failing to do so surely guarantees failure.

As pointed out in MOAA’s earlier comments, the Service had sought greater control over people, products and prices, a goal also embraced by the President’s Commission
.  The PAEA has granted only the products and prices portion of the formula.  If those are not given full range for both market-dominant and competitive mail, little substance would remain in the PAEA.   The only portions of the PAEA that will assist the Service to increase volumes and decrease costs is the price cap provisions for market-dominant products and the even broader pricing freedom for competitive products.  

As stated in MOAA’s June 18, 2007 Comments, the Service should be given the maximum ability to actually compete for competitive products by establishing a level of institutional cost contribution that will enable the competitive products to make an essential contribution to the overall financial health of the Postal Service.  As well stated by the Postal Service in its Initial Comments
 the “goal is for competitive products to be successful in the marketplace and that income from competitive products will help the provision of universal service.”  That will require that the Service is afforded “the freedom to take risks in the highly competitive market and exercise the pricing freedom contemplated by the Act.”  Postal Service Comments at 25.  

At the same time, however, it is clear that the future health of the Postal Service depends primarily upon the so-called market-dominant products most of which in reality face, and will continue to face to an even greater degree, severe competition, particularly from the internet, but also from alternative delivery.  The Service will need to make sound decisions and exhibit considerable dexterity to succeed.  The Service must be given the freedom to succeed; the Commission cannot and should not attempt to produce Postal Service success by imposing elaborate requirements, regardless of how well intentioned or apparently “rational” those requirements might appear.  As stated in the comments of Time Warner Inc., the matters that were central to the enactment of the PAEA are “reduction of administrative burdens; predictability and stability in the ratemaking process; and Postal Service managerial and pricing flexibility.” 
   

MOAA’s responses to the Comments of particular parties on various issues raised in the Commission’s Second Notice follow:


Postal Service Supplemental Comments

MOAA endorses the Postal Service’s interpretation of the PAEA’s provisions governing the Service’s classification authority as set forth in its Supplemental Comments dated June 19, 2007.  As stated therein, “pricing and classification are inherently interrelated [and] the Commission’s role over classification changes in the new regime should be commensurate with its role over pricing”.  Comments at 3.  As concluded by the Postal Service the “Commission’s role is not to design classifications but to ensure that the classifications designed by the Postal Service are consistent with the Act”.  Comments at 13.  Further, MOAA concurs with the Service’s position that the term “product” as used in the PAEA should be deemed equivalent to the term “subclass” as it has been used under the PRA for the reasons stated in its Supplemental Comments.


Workshare Discounts and ECPR


MOAA concurs with the Postal Service that the issue of compliance of workshare discounts with the provisions of §3622 (e) should be addressed in the Commission’s Annual Compliance Report.  Further, the judgment of the Postal Service on whether particular discounts comply with the statutory standards should be given deference by the Commission.  This may reasonably include the use of the ECPR as urged by a number of parties, but the Commission should not adopt ECPR as an absolute, or even a presumptive, rule to be applied to every element of costs for all classes of mail.  Further, it may well develop that the rates for worshared mail should be lower than would result from the ECPR, either under the existing classification or pursuant to classifications changes.  Adoption of any particular costing or pricing technique as presumptively valid at this early stage would be unwise, particularly if doing so results in ignoring the market.

The danger is well-illustrated by the Comments of Major Mailers Association.  The Comments consists of a broad attack upon the methodologies used by the Postal Service and the Commission for determining costs.  Comments at 3-14.  MMA may have identified methodological errors, but MOAA is concerned about the prospect of ever more extensive costing studies compared to the more easily demonstrated reality that First Class presort mail is overpriced relative to the balance of First Class mail.  MOAA contends that the better approach is to take the market into account rather than continue to press for the ephemeral goal of “perfect” costing.  Costs must be one element of pricing but the more important element is the market.  The Service is given the responsibility to price.  The Commission’s role is to ensure that those prices comply with the cost and other constraints of the PAEA in its Annual Compliance Report.


The Comments of the National Postal Policy Council (NPPC) in response to Commission Order # 15 contend in part that the use of “more efficient mail piece shapes (e.g. letters, vs. flats) should be  subject to ECPR pricing even though that difference does not represent worksharing as defined by §3622 (e) (1)”.  Comments at 7.  The full implications of NPPC’s position are not clear.  What is evident, however, is that the thrust as it applies to letters and flats is to price flats solely on the basis of costs rather than on the market.  Most Standard Mail flats, both shared mail and catalogs, are currently more costly to process than are letters, and that difference is likely to persist.  To rigidly apply the ECPR to the cost differences, while ignoring demand, would, however, be a mistake.  As a practical matter the vast preponderance of Standard Mail flats cannot convert to letters.  To rigidly use ECPR to price flats would simply act to drive those pieces out of the mail, to the detriment of all mailers.

Valpak’s Approach to Worksharing is Erroneous


Valpak’s comments take novel, and erroneous positions on the definition of worksharing
.  Valpak contends that barcoding of flats does not represent worksharing because flats are not barcoded by the Postal Service.  Comments at 9.  Valpak also contends that worksharing does not (or perhaps should not) encompass mail that has been transported by the mailer “only a relatively short distance ….”  Comments at 9.  That position is premised upon the contention that such mail has not caused any “special activity on the part of the mailer”.  Ibid.  Valpak apparently recommends additional data collection and assumes multiple discounts based upon an assessment of mailer costs and postal costs avoided presumably on a case-by-case basis.  

Although such a system would presumably benefit a mailer such as Valpak shipping from a single origin, it would require a collection effort that can only be described as nightmarish, and impossible as a practical matter.  Further, it is totally at odds with the clear statutory language of § 3622 (e)(1) and the consistent practice of the Postal Service and the Commission since the institution of dropship discounts.  The Commission should not embark upon the chimerical path recommended by Valpak.  

Comments of Advo, Inc. and Time Warner Inc.

Generally, MOAA associates itself with the Comments of Advo, Inc. with respect to workshare discounts:

However, if the Commission’s rules require extreme precision in volume and cost estimates, are implemented rigidly, and/or permit extensive litigation, the Postal Service may be reluctant to offer worksharing discounts that come near to passing-through 100% or more of workshare avoidable cost – even in instances where it believes such discounts would be extremely beneficial.


Similarly, with respect to discounts in excess of avoided costs, Advo, Inc. correctly concludes :

We believe the Commission should not apply a rigorous standard to these data but instead rely heavily on Postal Service expertise in this matter because it now has a strong incentive to “get it right.” In particular, the Commission should grant the Postal Service the requisite flexibility so that the incentive to pursue beneficial worksharing remains fully in place.


MOAA also concurs with the Comments of Time Warner Inc. on the approach to workshare discounts.  Comments at 13-15.  In particular, MOAA concurs with Time Warner’s well-expressed conclusions on the “Commission’s authority to ensure compliance with the limitations on workshare discounts set out in § 3622 (e)”.  Comments at 10, 11.  Compliance should be assessed as a part of the annual Review and not as a part of the review of annual limitations as governed by § 3622 (d)(1)(A) and (C) (iii).
Conclusion


In conclusion, MOAA again states that regulatory restraint is essential to “ensure that the Postal Service is given the maximum flexibility to use new approaches to establishing postal rates and classification of market-dominant and competitive products, an approach that is essential to the future of the Postal Service
.   MOAA Reply Comments, dated May 7, 2007, in response to the first Advance Notice quoted the Comments of Federal Express Corporation that the Postal Service must have flexibility to serve large customers and “all types of users to fulfill the overall goal of basic, affordable postal service for all citizens.”  Comments at 19 (quoting FedEx Comments at 4).  This enlightened approach by a Postal Service competitor has now been joined by Hallmark, a business whose financial interests are tied to First Class single piece rates
.  He concludes that the term “just and reasonable” as used in the PAEA do not have the same meaning as “fair and equitable” as used in the PRA “otherwise, why would Congress have changed the old ones?”  Testimony at 6.  He also correctly observes that the “fortunes of all postal customers are linked together.”  Testimony at 2.


Implicit in both the Fedex and Hallmark Comments is the recognition that the Postal Service pricing and classification flexibility that is essential to the future of the Postal Service may not always produce results that are agreeable to particular mailers, but that the alternative is to risk the failure of the Postal Service which remains essential to both personal and business mailers.
Respectfully submitted
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