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Time Warner Inc. ("Time Warner") hereby submits its reply comments to the initial comments filed in response to Order No. 2, Advance Notice of Proposed Rulemaking on Regulations Establishing a System of Ratemaking, issued February 2, 2007 (72 Fed. Reg. 5230 [Feb. 5, 2007]).

Executive Summary


1. Administrative burden/due process.  The Commission should reject suggestions to encumber the ratesetting process with warmed-over postal Reorganization Act (PRA) procedures that the Postal Accountability and Enhancement Act (PAEA) was intended to eliminate.


2. The "just and reasonable" standard.  In replacing the "fair and equitable" standard of the PRA with the "just and reasonable" standard of the PAEA, Congress employed a term of legal art that the Commission is not free to interpret without reference to that term's well-established history in legislative, administrative and judicial precedent.


3. Negotiated Service Agreements.  The PAEA contemplates greater Postal Service freedom in formulating negotiated service agreements, as in ratesetting generally.


4.  Classification changes.  The logic of the PAEA's ratesetting process implies substantial Postal Service freedom in matters of classification.


5.  Adjustment of price-cap index.  The Commission possesses no authority to adjust the price cap index.


6. § 3622(c)(2): the attributable-cost recovery requirement.  There is no simple solution to the question of how to enforce § 3622(c)(2)'s attributable-cost recovery requirement.

1.
Administrative burden/due process

As Time Warner's initial comments observed (at 7-8), the objectives of "substantially increas[ing] the flexibility afforded to Postal Service management in designing products and setting rates [and] substantially reduc[ing] the burden imposed on the Postal Service and on postal stakeholders by the regulatory process . . . have been central to the movement for postal reform since its beginning."  Moreover, it is an axiom of statutory interpretation that "provisions in repealed . . . acts which are omitted in another act relating to the same subject matter cannot be applied in a proceeding under the other act because to do so would give effect to the inoperative act."
  Yet some commenters (NAA, ABM, DMA, Valpak
) seem to believe that the absence in the Postal Accountability and Enhancement Act ("PAEA" or "Act") of the elaborate procedural requirements of the Postal Reorganization Act ("PRA") occurred by inadvertence, and that the Commission's main task is to correct this careless omission on the part of Congress.  The old law provided a mechanism for mailers to challenge rates prior to their implementation.  The new law does not provide a mechanism for mailers to challenge rates prior to their implementation.  Therefore, they reason, it is the Commission's responsibility to provide mailers with a mechanism for challenging rates prior to their implementation.  

DMA, for example, accurately states (at 2)
 that under the PAEA

[a] PRC determination concerning compliance with applicable statutory standards occurs after the fact under sections 3652 and 3653, while mailers and other interested parties are given rights to challenge postal rates either in an administrative or judicial context only under the circumstances described in sections 3662 and 3663.  

The conclusion that DMA draws from these facts, however, is not that the Postal Service is intended to have the authority to adjust rates in the first instance without the elaborate procedural burdens imposed under the PRA.  Instead, DMA concludes:

[T]he Commission should exercise its regulatory authority to institute standards providing the strongest possible assurances that rate adjustments under section 3622(d)(1) will pass muster under sections 3652-53 and 3662-63.  [P. 3.]

[T]he Commission should establish procedures that will permit all interested parties to verify, at least on a prima facie basis, that the CPI cap has not been exceeded, and that the other statutory standards have been met.  [P. 4 (emphasis added).]

[A] critical part of the Postal Service’s filing when it provides its notice under section 3622(d)(1)(C)(i) should be a demonstration that it has maintained its service standards.  [P. 6.]

[T]the Commission’s regulations . . . should be comprehensive.  For example, the regulations should require the Postal Service to provide clear and detailed information on the manner in which the rates being notified by the USPS comply with the factors of section 3622(c), the calculations under section 3622(d)(1)(A), the justification of workshare discounts under section 3622(e), and the numerous issues that relate to the inter-relationships between the market-dominant products and the competitive products.  [P. 7 (footnote omitted).]

The Act does require the Postal Service to provide everything on DMA's list.  But, except for its "calculations under section 3622(d)(1)(A)" (i.e., application of the annual adjustment), the Postal Service is required to provide these materials not in its filing under § 3622(d) but in its annual report to the Commission under § 3652.  That report, which must be filed "no later than 90 days after the end of each year" (§ 3652(a)), on which interested parties shall have an opportunity to comment, and which is to be the basis for the Commission's annual determination of compliance under § 3653, is required to do the following:

analyze costs, revenues, rates, and quality of service . . . in sufficient detail to demonstrate that all products during such year complied with all applicable requirements of this title; and . . . for each market-dominant product . . . provide . . . product information, including mail volumes; and . . . measures of the quality of service afforded by the Postal Service . . . including . . . the level of service (described in terms of speed of delivery and reliability) provided; and . . . the degree of customer satisfaction with the service provided.  [§ 3652(a)-(b).]

The Commission is authorized to " prescribe the content and form of the public reports" and, in doing so, is required to " give due consideration to . . . providing the public with timely, adequate information to assess the lawfulness of rates charged" (§ 3552(e)).


DMA's justification (at 2) for proposing that the Commission attach a clone of the annual report requirements to the Postal Service's notice of rate adjustments under § 3622(d) is that it "would avoid the confusion that would be produced by findings of statutory violations after New Rates [sic] have been in effect for a substantial period of time."  That is a classic example of trying to have one's cake and eat it too.  There is no mystery about how to avoid the "confusion" that DMA apprehends.  The PRA has been an exemplary success at performing this function.  Under it, no rate has ever been found to be a statutory violation after it was implemented.  But the price in both time and money for this undeniably considerable benefit has been enormous.  The PAEA embodies the judgment of Congress that that price has become excessive.  Given that it is a fundamental purpose of the PAEA to reduce the heavy burden of administrative process involved in changing rates under the PRA, it is inconceivable that requiring the Postal Service to produce the equivalent of an omnibus rate case filing both before and after implementing rate changes is consistent with congressional intent.


DMA's proposal also flouts one of the most familiar canons of statutory interpretation: expressio unis est exclusio alteris (the expression of one thing is the exclusion of another).  Sutherland on Statutory Construction explains this maxim as follows:

A statute which provides that a thing shall be done in a certain way carries with it an implied prohibition against doing that thing in any other way.  Thus, the method prescribed in a statute for enforcing the rights provided in it is likewise presumed to be exclusive. . . .  Legislative prescription of a specified sanction for noncompliance with statutory requirements has been held to exclude the application of other sanctions.

Vol. 2A, § 47.23 [footnotes omitted].

The most extreme and elaborate version of the view that the PAEA should be treated as an addition to rather than a replacement of the ratemaking process of the PRA is found in the comments of Valpak.  Valpak's analysis, in a nutshell, is as follows: 

(1) 
there is a "paucity of pertinent legislative history explaining the policy objectives of PAEA as enacted" (p. 5); 

(2) 
the Commission should therefore confine itself to "fashion[ing] rules and regulations pursuant to Congress’s intent as expressed in PAEA’s text" and should ignore "assertions about congressional intent, disembodied from the PAEA text and from authentic legislative history" (p. 6); 

(3)
the PAEA "requires that the Commission develop regulations to establish 'a modern system for regulating rates and classes for market-dominant products'" (p. 7; emphasis added by Valpak); 

(4) 
the system that has been developed under the PRA is a modern system for regulating rates and classes for market-dominant products (see pp. 8-14); 

(5)
 therefore, "development of a modern system for regulating rates requires that the process [developed under the PRA] now must be built upon--and not discarded" (p, 15).  

In sum, according to Valpak, the PAEA does not replace cost-of-service regulation with incentive regulation but retains the cost-of-service approach of the PRA, merely substituting the annual limitation of the price cap for the traditional break-even requirement. Therefore, Valpak concludes (at 22):

The clock should not be turned back.  The progress to date should be built on, and marginal costing principles should be followed. . . .  [C]ost-based rates are fully supported by the current literature. 

The notion of cost-based rates applies at a disaggregate level.  More specifically, it applies at the level of rate categories and rate elements, and their interrelationships.  It does not apply at the level of overall breakeven.  It should be clear, then, that cost-based rates do not conflict with application of a price cap.  A price cap allows rates to rise to the level of the cap instead of to the level of breakeven.  It does not carry implications for relationships among rate categories and rate elements. 

The most obvious question raised by Valpak's analysis is why, if the intention of Congress was as Valpak states, it did not simply replace § 3621 of the PRA, which authorizes the Governors to adopt rates that will enable the Postal Service to break even, with a provision for price caps, and leave the rest of the PRA in place.  

Of all parties, Valpak takes the most extreme position in favor of retaining the elaborate procedural requirements of the PRA.  According to Valpak:

The best approach would appear to be to require that submissions accompanying a request for rate adjustments be based on existing classifications and cost methodology. . . . [P. 26.]

[T]he Commission would need to have presented to it a narrative discussion of the objectives, factors, and requirements set forth in PAEA as applied to the proposed adjustment in rates, as well as some of the same types of documents and data that traditionally have been required in a rate case filing, including at a minimum: 

• Base year costs and Cost and Revenue Analysis (“CRA”), using Commission-approved methodology (to ensure all products cover their attributable (and reasonably assignable) costs (39 U.S.C. section 3622(c)(2); 

• Roll-forward analyses of costs to the period when rates are expected to be in effect, including updating of costs to reflect deployment of new equipment, new facilities, changes in technology and network, etc.; 

• Analyses of incremental costs (to prevent cross-subsidy); 

• Billing determinant data (to ascertain whether proposed rates will conform with the rate cap on a volume-weighted basis); and 

• Volume forecasts (to assure adequacy of revenues). [P. 32 (emphasis added).]

It is respectfully suggested that the Commission adopt a time frame of four months from (a) the date that the Postal Service proposes an adjustment in rates and files the necessary supporting documents with the Commission for review, to (b) the date the Commission must complete its review prior to implementation of new rates.  [P. 35.]

Only by arbitrarily restricting the definition of "pertinent legislative history" is Valpak able to shut its eyes to the overwhelming body of pertinent evidence that its analysis of the purposes of the PAEA is antithetical to the intentions of Congress.  Contrary to Valpak's suggestion that in the absence of a conference committee report the Commission must not venture beyond "what may be discovered by an examination of the statutory text" (p. 4), the scope of what counts as "pertinent legislative history" is determined by considerations of evidentiary relevance.  Legislative intent is not determined by "rule of law" but by "logic and common sense."
  All history that has a logical bearing on congressional intent is pertinent.  Thus, the leading academic authority on statutory interpretation explains:


It is established practice in American legal processes to consider relevant information concerning the historical background of enactment in making decisions about how a statute is to be construed and applied.  This would especially be true where there is no case law directly on point, or the statutory language is inadequate or unclear.  These extrinsic aids may show the circumstances under which the statute was passed, the mischief at which it was aimed and the object it was supposed to achieve.  Although a court may make and pronounce findings about the purpose of a statute, or the mischief it was to remedy, without referring to its historical background, knowledge of circumstances and events which comprise the relevant background of a statute is a natural basis for making such findings.

Where the statutory text is clear, it is of course dispositive.  But where it is not, the Commission should treat skeptically such guidance as Valpak's admonitions that it must seek to discover "Congress's intent as expressed in PAEA's text, not as fathomed by persons no matter how closely they may have observed the process"
 (at 5-6) and that it should ignore "assertions about congressional intent, disembodied from the PAEA text and from authentic legislative history" (at 6).  

In the event, Valpak practices only half of what it preaches.  It does resolutely ignore the extensive body of relevant materials that it does not regard as "authentic legislative history," such as statements of the Act's authors, sponsors, and proponents and the large academic literature on the subject of incentive regulation.  But by no means does it confine itself to "what may be discovered by an examination of the statutory text."  Rather, the bulk of Valpak's substantive analysis recapitulates what has been discovered about cost-of-service regulation in nearly four decades of applying the text of the PRA.  Valpak reviews the work of the Kappel Commission, which provided the foundation for the PRA, and the testimony of economists  William Vickery, William J. Baumol, Richard L. Schmalensee, and John C. Panzar in Dockets No. R74-1, R77-1, R84-1, MC95-1, and R97-1.  It quotes from the academic writings of Alfred E. Kahn and Michael Crew and Paul Kleindorfer on the subject of cost-of-service regulation and, in particular, marginal-cost pricing.  Valpak does not review, discuss, or quote the work of these same authorities on the subject of incentive ("price-cap") regulation, such as the testimony of professors Baumol, Crew and Kleindorfer before the House Committee on Government Reform endorsing replacement of the PRA's cost-of-service regulatory regime with the price-cap regime of H.R. 22 (the bill that eventually became the PAEA).

2.
The "just and reasonable" standard


One of the key compromises embodied in the PAEA is the replacement of the "fair and equitable" standard of former §§ 3622(b)(1) and 3623(c)(1) with the "just and reasonable" standard of new § 3622(b)(8).  This provision has been a special focus of the attention of parties who would like to read into the new law by implication the repealed provisions of the old law.


These efforts at textual reincarnation come in more and less sophisticated versions.  At one extreme are the comments of the Greeting Card Association (GCA), which blithely assert (at 6 [footnote omitted]) that the two expressions are virtually synonymous:


The substitution of “just and reasonable” for “fair and equitable” should not be interpreted as changing this requirement.  The relative burdens imposed on groups of mailers can and should be assessed, and, if excessively disparate, corrected, whether the governing adjective is “just,” “fair,” or “equitable.”  All three terms convey at least this idea, however they might differ in their nuances.
At the opposite extreme are the comments of NAA, which try to smuggle the "fair and equitable" standard back into the PAEA's ratesetting provisions via § 3622(d)(1)(B)'s provision for a schedule under which rates will increase "by predictable amounts" and § 101(d)'s policy of "apportion[ing] the costs of all postal operations to all users of the mail on a fair and equitable basis."


The first of the two efforts proceeds (at 9) as follows:

[T]he phrase “predictable amounts” is not limited to the aggregate changes for a class, but on its face requires that the specific rate changes themselves within the class should be reasonably predictable.  This interpretation is also supported by Objective 8, which requires that the rate schedule be “just and reasonable.”  This interpretation is also consistent with Factor 3, which directs the Commission to consider the effect of rate changes on the “general public, business mail users, and enterprises in the private sector of the economy engaged in the delivery of mail matter other than letters.”  Section 3622(e)[i.e., (c)](3).
[T]he Commission should reconcile these provisions by providing in the ratesetting system for market-dominant products that a rate increase for a rate category within a class that exceeds CPI plus a small amount (for example, two percent) in a given year will not be considered either “predictable” or “just and reasonable” absent a special justification by the Postal Service. 

In addition to the self-evident flaws in NAA's argument--such as that the phrase "a schedule whereby rates . . . would change . . . by predictable amounts" does not "on its face require[ ] that the specific rate changes themselves within the class should be reasonably predictable," and that the three provisions which NAA seeks to reconcile are not in conflict with one another--the canons of statutory interpretation drive two stakes through the heart of NAA's argument.  First, there is the aforementioned axiom that when Congress repeals a provision of law and replaces it with a provision using different language, it intends a change in meaning.  Far from making the "just and reasonable" standard consistent with sections 3622(d)(1)(B) and 3622(c)(3), NAA's proposal would make it consistent with the Commission's application of the "fair and equitable standard" under the PRA.  Second is the axiom that "the rejection of an amendment indicates that the legislature does not intend the bill to include the provisions embodied in the rejected amendment."  2A Sutherland, Statutory Construction, § 48.18.  Just such a two-percent limitation on rates in excess of CPI as Valpak recommends was proposed and rejected by Congress. 


Following is NAA's attempt (at 11-12) to smuggle the "fair and equitable" standard back into the ratemaking provisions of the Act via the general policy provisions of § 101:

Section 101(d) establishes a fundamental national policy that postal rates “shall be established to apportion the costs of all postal operations to all users of the mail on a fair and equitable basis.”  The “costs of all postal operations” clearly include both attributable and institutional costs.  Those reasonable and equitable classes and rates established by the Postal Service by authority of Section 404(b) therefore by law must spread the costs of all postal operations fairly and equitably while achieving fiscal stability. 

In the new ratesetting system, the Commission should give effect to this statutory policy and the Objective of “assuring adequate revenues . . . to maintain fiscal stability” by adopting a rule regarding institutional cost recovery.  The rule should require that postal rates apportion the institutional costs of the Postal Service fairly, equitably, and reasonably.  The rule should provide further that in assuring that revenues are adequate to maintain the Service’s financial stability and that institutional costs are apportioned fairly, equitably, and reasonably, an important factor is the composition of the mailstream during the period covered by the rates. 

Consistent with the loftiness of NAA's interpretative aspirations, that passage contains a powerful lot of bootstrapping.  Plainly, it violates canons of interpretation that we have already mentioned, such as expressio unis est exclusio alteris: the issue of distribution of institutional costs is already addressed in § 3622(c)(2), which provides that "each class of mail . . . bear . . . that portion of [institutional costs] reasonably assignable to such class."  It also runs up against the principle that

where there is in the same statute a specific provision and also a general one, which in its most comprehensive sense would include matters embraced in a specific provision, the general provisions must be understood to affect only those cases within its general language that are not within the provisions of the specific provision, with the result that the specific provision controls. 

2A Sutherland, Statutory Construction, § 46.05.

Section 101(d) is part of chapter 1 of title 39, "Postal Policy and Definitions," and § 404(b) is part of chapter 4, "General Authority."  Section 3622(b)(8), the "just and reasonable" standard, is part of chapter 36, "Postal Rates, Classes, and Services."  The provisions of chapter 36, unlike the provisions of chapter 1 or chapter 4, specifically address questions concerning the procedures for setting rates.  Moreover, to import the provisions of chapter 1 or chapter 4 into chapter 36's ratesetting structure would create anomalies that indicate a contrary congressional intent.  The Commission's jurisdiction under § 3662 expressly includes, in addition to issues of compliance with the entirety of chapter 36, "complaints that the Postal Service is not operating in conformance with the requirements of the provisions of sections 101(d)" (as well as several other provisions not from chapter 36, not including § 404(b)).  Its authority to make findings of compliance and noncompliance under § 3653, however, is limited to "compliance with the applicable provisions of this chapter [ch. 36]."  That difference indicates that Congress was careful in delineating the Commission's enforcement authority under different provisions and is very strong evidence that Congress did not intend enforcement of § 101(d) to take place within the ratesetting process (nor to provide any enforcement mechanism for § 404(b)).


A thorough and accurate discussion of the "just and reasonable" standard that takes due account of the legislative history of the PAEA and of the fact that "just and reasonable" is a term of legal art found in the governing statutes of other regulatory agencies, and with a long history of judicial construction, can be found in the comments of PostCom (Association for Postal Commerce): 

[T]he provisions of the Act relating to market dominant products does not use the words “fair and equitable.” The omission of the words from the statute as enacted is profoundly important, since the words do appear among the objectives of earlier versions of the bill.  Congress meant, by changing the standard of oversight, to discard the old, overly rigid cost of service regime and entirely replace it with a system that is flexible, avoids micromanagement by the regulator and thus conforms to those employed in other regulated industries. 

One of the objectives that the Commission must consider in the rulemaking process is to establish and maintain a “just and reasonable” rate and classification system which allows increases of “unequal magnitude” within, between or among classes of mail. PAEA § 201 at § 3622(b)(8). Thus – in sharp contrast to the old law – the matter of revenue apportionment within and among classes is principally a matter for the Postal Service to determine, as a business matter. The Commission’s rules and evaluation of the Postal Service’s business decisions is not to be judged by a “fairness” test. Rather, the only absolute statutory limitation on the Postal Service’s ability to apportion the revenue requirement between or among the market dominant classes of mail is the annual CPI limit on rate increases that applies at the class level. PAEA §201 at § 3622(d)(2)(A).  [P. 8.]

[T]he Commission’s role as guardian against monopoly abuse – is readily derived from language of Sections 3622(b)(8), 3622(b)(9), and 3622(c)(3). Section 3622(b)(8) requires the system of rate regulation to be designed to establish and maintain “just and reasonable” rate and classification schedules. The “just and reasonable” standard similarly appears in the Federal Communications Act, (47 U.S.C. § 201(b)), the Federal Power Act (16 U.S.C. § 824d), and the Natural Gas Act (16 U.S.C. § 717c), each of which sets forth a regulatory system to protect against the abuses of entities possessed of monopoly power.  [P. 5.]

[T]he attempt to reimpose the old “fairness test” or to invent a new standard for determining compliance with the PAEA would defeat the results that Congress sought through enactment of the PAEA.  [P. 4.]

The Postal Service's more abbreviated commentary on § 3622(b)(8) (at 19) is consistent with PostCom's discussion:

Finally, objective (b)(8)sets forth a “just and reasonable schedule for rates and classifications” as a standard for the new system. As a standard for pricing, the phrase “just and reasonable” has been interpreted as requiring that prices fall within a “zone of reasonableness,” based on the interests of the firm and the consumer. As the D.C. Circuit stated in one case: 

We begin from this basic principle, well established by decades of judicial review of agency determinations of “just and reasonable” rates: an agency may issue, and courts are without authority to invalidate, rate orders that fall within a “zone of reasonableness,” where rates are neither “less than compensatory” nor “excessive.["] [citing Farmers Union Central Exchange v. FERC, 734 F.2d 1486, 1502 (D.C. Cir. 1984)] 

Thus, this objective specifies that the rate and classification schedule as a whole must fall within a “zone of reasonableness.” Consistent with an “as-needed” regulatory approach, precise determinations of what exactly this standard means with regard to postal pricing in the context of the PAEA and the price cap can be worked out over time. 


Finally, the comments of Pitney Bowes draw out one of the most important implications of the replacement of the PRA's "fair and equitable" standard with the PAEA's "just and reasonable" standard:

The Commission’s regulations should make clear the Postal Service is empowered to price products such that cost differences are fully reflected in rate differences even if that means that rates within, between and among classes do not increase in lock-step or maintain historical relationships.  [Pp. 23-24]

Time Warner agrees.

3.
Negotiated Service Agreements


The standards for negotiated service agreements (NSAs) are one of a number of issues on which the replacement of the "fair and equitable" standard with the "just and reasonable" standard has an important bearing.  Careful attention to the meaning of "just and reasonable" as established in a wealth of judicial precedent will show that this standard is complementary to the prohibition against "undue or unreasonable discrimination" in § 403(c) of the Act.  This standard does not disfavor prices that have a reasonable basis, such as differences in cost or in market demand, or a good-faith distribution of risk negotiated by arms-length parties to a business transaction.


Time Warner was therefore troubled by the Commission's recent Notice of Inquiry No. 1 in Docket No. MC2007-1 (issued April 3, 2007), which implies that the Commission may substitute its judgment for that of the parties to the negotiated agreement.  If NOI No. 1 reflects nothing more than the fact that Docket No. MC2007-1 is being conducted under the procedures and precedents of the PRA, it need not raise concern about how NSA's will be treated under the PAEA.  But if it reflects the Commission's view of the proper standard for NSAs under the new system as well as the old, then we believe that the Commission should re-examine its thinking on this point.


Time Warner fully agrees with the views concerning NSAs expressed in the initial comments of MOAA (Mail Order Ass'n. of America) and of Pitney Bowes.

MOAA states :

The Commission . . . should provide to the Postal Service maximum flexibility in negotiating “special classifications”, and without the necessity of a prior hearing or Commission approval. . . .  NSAs should be subject to challenge only through the complaint process.  [Pp. 4-5.]

Pitney Bowes states:

The PAEA provides a statutory foundation for negotiated service agreements, eliminates the need for advance, on-the-record hearings and review, and significantly expands the bases for such agreements, which under the PRA were permitted in only limited circumstances and following often lengthy litigation. NSAs that result in a net gain in contribution were permitted under the PRA. Section 3622(c)(10) also permits NSAs which “enhance the performance of mail preparation, processing, transportation, or other functions.”  [Pp. 31-32.]

4.
Classification changes


An important subject that is addressed in few of the initial comments, and hardly at all in the PAEA itself, is classification change.  Time Warner supports and commends to the Commission's attention the comments on this subject by PostCom and the Postal Service.


PostCom (at 6) approaches the subject from a primarily theoretical and analytic point of view, asking what approach to classification change would produce an intellectually coherent system and would comport best with the Act's overall structure and purpose:

[T]he Postal Service’s discretion over rate design and classification matters is far greater under the PAEA than it was under the 1970 Act. The old statute purported to draw a basically untenable distinction between ratemaking and what was defined (largely amorphously) as classification changes. Compare former 39 U.S.C. § 3622 with former 39 U.S.C. § 3623. Section 3623 of the 1970 Act has been entirely repealed. To be sure, there are certain specific restrictions on the Postal Service’s power to engage in restructuring of the market dominant classes and subclasses, including the requirement that compliance with the cap is to be measured at the class level and the limitations on the Postal Service’s ability to move types of mail from market dominant to the competitive category. PAEA § 201 at § 3622(d)(2)(A) and PAEA § 203 at § 3642(b)(2). In addition, the drafters of the legislation recognize the possibility that the Postal Service might exercise its authority over classification and rulemaking in ways which constitute monopoly abuse. 39 U.S.C. § 403(c); PAEA § 403 at § 404a(c). Nonetheless, the PAEA plainly intends, within these limitations, to empower and enable the Postal Service to redefine and reshape its products and services in accordance with the evolving marketplace conditions it faces. The Congress did not intend Commission involvement in these Postal Service undertakings except in the case of monopoly abuse. 


The Postal Service's approach is more practically oriented and more centered on the interplay of particular statutory provisions than on the overarching structure of the Act.  But its conclusions are essentially the same:

 [T]he concept of a mail classification schedule has not been abandoned under the new system. On the other hand, the provisions of the PRA governing procedures for adopting and modifying the classification schedule have been repealed, and the PAEA does not indicate any replacement classification procedures specifically applicable to market-dominant products, except for “special classifications” under § 3622(c)(10). . . . 

[I]t appears that a classification change which rises to the level of adding, removing, or transferring a subclass with respect to the lists of market-dominant and competitive products must follow the procedures specified in § 3642. 

Conversely, a classification change below the subclass level (as long as it does not involve a transfer between the market-dominant and competitive lists) does not seem to bring the procedures of § 3642 into play. This suggests that the Postal Service should be able to implement market-dominant classification changes below the subclass level, if a price change is incorporated, following a prior review by the Commission commensurate with the provisions for market-dominant price changes under section 3622(d)(1)(C). . . . 

Some cost considerations would be relevant to a new classification to create a new workshare discount category in accordance with § 3622(e)(4). In practical terms, however, establishment of the new workshare classification still should be achieved by including notice of the contemplated classification along with the notice of the contemplated new workshare discount rate in accordance with the 45-day process specified in section 3622(d)(1)(c). . . .  

[F]or classification changes below the subclass level, the classification process should parallel, and if feasible be incorporated within, the prior review process specified in section 3622(d)(1)(c) for rate changes.  [pp. 29-30, 31]

A contrary position is stated in the comments of the APWU (American Postal Workers Union) (at 11):

The Commission[']s regulations [should] create a process whereby the Postal Service submits its proposed classification to the Commission for review before the classification is implemented.  Section 403 of the PAEA prohibits the Postal Service from unduly or unreasonably discriminating against, or giving special preference to users of the mail when it establishes classifications [footnote omitted].  A review process is necessary to ensure compliance with this provision.  


As part of this process the public must be informed of the proposed classification and given an opportunity to comment. 


In our earlier discussion of the "just and reasonable" standard, we pointed out that review under § 3653 is limited to issues of compliance with "the provisions of this chapter [ch. 36]," whereas review under § 3662 extends more broadly to include several other provisions of the Act.  Among these is § 403(c), to which APWU refers.  Consistent with our earlier discussion, we think that the exclusion of § 403(c) from the purview of the Commission's annual compliance review is strong evidence that its enforcement was meant to be confined to the § 3662 complaint process and that it was not intended to be applied in the ratesetting process itself, much less subject to a prior review of rates for which the Act provides no authority.

5.
Adjustment of price-cap index
Several commenters argue that the Commission should make adjustments to the price-cap index that it possesses no authority to make.  ANM/NAPM/NPPC, for example, argues (at 2) that the Commission must "adjust" the price cap index (CPI-U) to "account for significant changes in the quality of postal services, and for significant changes in the level of worksharing, mail preparation and similar requirements that the Postal Service imposes on its customers."  DMA makes essentially the same arguments, stating (at 6), for example, that "any slippage in service standards should be treated as an additional cost to mailers and should be reflected in the CPI rate-cap calculations."  In a similar vein, but without quite suggesting that the Commission change the index itself, Pitney Bowes states:

The Commission regulations must also ensure that the Postal Service cannot circumvent the annual limitation through uncompensated service degradation (such as delivery service cutbacks) or the imposition of preparation or other mailing requirements.  [P. 9 (footnote omitted).]
The problem with these arguments is that the Act gives the Commission no authority to make adjustments to the cap or to control service standards.

Any argument that the Commission can address "slippage in service standards [by modifying] the CPI rate-cap calculations" is subject to three insuperable objections.  First, the only exceptions that the Act states to the annual limitation as defined in § 3622(d)(1)(A) are the exigent circumstances provision (§ 3622(d)(1)(E)) and the banking provision (§ 3622(d)(2)(c)).  Second, the Act expressly provides for review of a failure to meet service standards (as part of the annual compliance review under § 3653) and for review of service standards themselves (in § 3662 complaint proceedings, as authorized by § 3691(d)).
  In both of these cases, the Commission's remedial authority is set out in § 3662(c) and does not include adjusting the index specified by § 3622(d)(1)(A).  Third, § 3691 expressly authorizes the Postal Service, in consultation with the Commission, to establish and revise service standards.  Section 3691(b) sets out four "objectives" that the service standards "shall be designed to achieve," and § 3691(c) sets out eight "factors" that "the Postal Service shall take into account . . . [i]n establishing or revising such standards."  None of the twelve objectives and factors even remotely alludes to the annual limitation.  Only one of them,  3691(c)(1), directly refers to whether the standards being adopted or revised reduce the existing level of service: 

(1) the actual level of service that Postal Service customers receive under any service guidelines previously established by the Postal Service or service standards established under this section. . . .

Four of the factors plainly contradict DMA'a theory (at 6) that the application of the annual limitation presupposes "a demonstration that [the Postal Service] has maintained its service standards":

(4) mail volume and revenues projected for future years;

(5) the projected growth in the number of addresses the Postal Service will be required to serve in future years;

(6) the current and projected future cost of serving Postal Service customers;

(7) the effect of changes in technology, demographics, and population distribution on the efficient and reliable operation of the postal delivery system . . . 

6.
§ 3622(c)(2): the attributable-cost recovery requirement

Five commenters address, directly or implicitly, the significance of the word "requirement" in § 3622(c)(2), "the requirement that each class of mail or type of mail service bear the direct and indirect postal costs attributable to each class or type of mail service . . . ." (hereinafter "the attributable-cost recovery requirement").  The Postal Service, ANM/MPA, NNA, and PostCom conclude, for essentially the same reasons, that, in NNA's words (at 6), " the attributable cost 'requirement' . . . cannot trump the price cap."  APMU (Ass'n. of Priority Mail Users), on the other hand, in discussing the prohibition of "subsidization of competitive products by market-dominant products," comments (at 2):

[I]t must be recognized that the problem of subsidization can run both ways. The draft Cost and Revenue Analysis (“CRA) for FY 2006 shows that one market-dominant product, Periodicals, lost the Postal Service $355.1 million in FY 2006 — certainly not the first time that Periodicals rates have been set so low that they create a deficit that must be made up by other mailers. Certainly it is vital that steps be taken to ensure that products like Periodicals do not continue to be priced so low that actual revenues and costs demonstrate a loss, causing a hemorrhage in Postal Service revenues which would need to be made up by remaining products, including competitive products.


The analyses of the Postal Service, ANM/MPA, NNA, and PostCom rest primarily on their understanding of the structure created by § 3622 and the primacy of the price caps within that structure.  According to the Postal Service: 

The best interpretation of § 3622, when its various provisions are balanced in the context of the statute as a whole, is that it is structured in a hierarchical fashion.  Section 3622 spells out a number of policy principles that the new pricing system should achieve or should take into account. . . . 

The policy principles for the new pricing system are laid out in §§ 3622(b), (c), and (e).  Foremost among these policies are the “objectives” of § 3622(b) and the workshare discount standards set forth in § 3622(e). The “objectives” are the foundational principles of the PAEA’s mandate for a pricing system that moves away from the cost-of-service regime of the PRA. . . . Subordinate to both of these provisions, finally, are the “factors” of § 3622(c), which are general pricing and classification policy considerations that are to be “take[n] into account” by the Commission and the Postal Service as they operate under the new system.  [Pp. 7-8 (footnotes omitted).]

Based on this general approach, the Postal Service reaches the following conclusion (at 22-23) regarding § 3622(c)(2):

A price cap system . . . provides greater incentives for efficiency [than does a cost-of-service regime] due to the fact that it fundamentally changes the relationship between cost and price.  Thus, reading this factor as “requiring” that every class of mail cover its costs, regardless of the ceiling imposed by the cap, would eviscerate the framework set forth by Congress.
In the same vein, MPA/ANM states (at 3-4):

Section 3622 establishes a hierarchy of regulatory authority. At the bottom are Section 3622(c)(2) and the thirteen other factors enumerated in § 3622(c)(1) through (14). . . . Above the factors . . . are the nine “objectives” enumerated in § 3622(b). . . . At the top of the hierarchy, however, is the CPI-based cap established by § 3622(d)(1). . . . Allowing Section 3622(c)(2) to override . . . Section 3622(d) limiting annual rate increases to the CPI . . . would invert this clear statutory hierarchy. 

NNA formulates essentially the same analysis as follows (at 6):

Could PAEA result in a continuation of the rising postal cost that must be recognized by the Commission in obeisance to Section 3622(c)(2), notwithstanding the "requirement" of the price cap? Clearly, it could-if the Commission reads that section literally. But if it does so, the price cap will be meaningless and the entire purpose of PAEA will be undone. . . . 

And PostCom (a 7) reaches essentially the same conclusion:

[T]he question of whether the adjusted rates satisfy the attributable cost floor can arise – if at all – only in the context of annual determinations of compliance or noncompliance under Section 3653 and under the complaint provisions of the Act. 


Other commenters have expressed the same view of the hierarchy of statutory values created by § 3622.  Most significant is the statement of Senators Carper and Collins, "the co-authors in the Senate of the Postal Enhancement and Accountability Act":


The section of the Act calling for the creation of a new system for regulating the Postal Service's Market Dominant products lays out the nine major objectives of the new system.  It also lists fourteen factors that the Commission should consider when developing the new system.  The primary requirement, however, is the requirement that, for at least ten years, the system "include an annual limitation on the percentage changes in rates to be set by the Postal Regulatory Commission that will be equal to the change in the Consumer Price Index for All Urban Consumers."  We intended the objectives to supersede the factors in issues affecting the system's design.


Time Warner fully agrees with the comments discussed above that: (1) § 3622 creates a hierarchy of statutory authority as outlined by the Postal Service, ANM/MPA, and Senators Carper and Collins; (2) that the exigent circumstances and banking provisions of § 3622(d) provide the exclusive authority for increasing rates for any market-dominant class in excess of the caps; (3) that the use of the word "requirement" in § 3622(c)(2) does not elevate the failure of a market-dominant class to recover its attributable costs to the status of "exigent circumstances"; and (4) that the proper mechanism for Commission enforcement of compliance with the requirement of  3622(c)(2) is the remedial provisions of § 3662 (which do not include the power to authorize rate increases in excess of the annual limitation), pursuant to proceedings under that section or under § 3653.


These comments are less satisfactory, however, in dealing with the significance, if any, of the use of the word "requirement" in § 3622(c)(2) and with what actions either must or should be taken if a class fails to recover its attributable costs at the maximum rates permitted by the caps.  The Postal Service offers only the observation (at 22) that, while the attributable-cost recovery requirement cannot trump the price caps, it "can conceivably be interpreted as being more important than the other 'factors' due to the fact that it is styled as a 'requirement.'"  NNA states (at 7) that "the primacy of the incentive to control costs means that when the attributable cost goal is not met, the Postal Service must return to the expense side of its income statement and address ways to bring the cost into line with the rates it is permitted to charge."  And ANM/MPA concludes:

If a particular class or service is not bearing its attributable costs, the Postal Service (or, under procedures authorized by the Act, the Commission) may continue to increase the rates for that class or service by the full amount of the CPI until full coverage of attributable costs is attained. This interpretation of the statute gives effect to both the rate cap provisions of Section 3622(d)(1) and the attributable cost factor set forth in Section 3622(c)(2), without frustrating the intent of Congress.  [Pp. 6-7.]


Each of these conclusions is in its own way inadequate to address the issues raised by the attributable-cost recovery requirement.  The Postal Service's comment that (c)(2) may be "more important" than the other factors is so general as to be unilluminating.  NNA's suggestion that the Postal Service "must return to the expense side of its income statement" and find a way to reduce the costs of the class implicitly subordinates all other objectives, most importantly quality of service, to cost restraint, no matter what the cause of the costs or the effects of restraining them.  And ANM/MPA's solution fails to address the most troubling potential situation, i.e., where rate increases up to the full amount of the caps will be insufficient to catch up with attributable costs over any foreseeable period.


To address this issue adequately, a number of additional questions must be considered:

(1)
Is the attributable-cost recovery "requirement" a requirement?

(2)
Assuming that the answer to (1) is yes, what consequences follow?  
(3)
Granting that failure of a class to recover attributable costs does not, in itself, create a basis for rate increases in excess of the caps, does such a failure  necessarily constitute "noncompliance" for purposes of applying § 3653 or § 3662?

(4)
Granting that failure of a class to recover attributable costs does not, in itself, create a basis for rate increases in excess of the caps, can such a failure (e.g., a chronic or catastrophic failure to recover attributable costs) ever amount to exigent circumstances?  

We will address each of these questions in turn.

(1)
Is the attributable-cost recovery "requirement" a requirement?


Some commenters dwell entirely on the question of whether the attributable-cost recovery requirement "trumps" the price caps and never quite come to grips with the continuing significance of this factor's being denominated a "requirement."  Thus ANM/MPA, by resolutely ignoring the fact that § 3622(c)(2) essentially restates a provision of the PRA and the fact that that provision has an interpretative history in both Commission and judicial precedents, reduces it to merely one among a number of equally significant factors.  So strained is this approach that it leads ANM/MPA (at 6) to such arguments as the following: 

In short, the language and structure of PAEA demonstrate that when Congress intended . . . to make recovery of attributable costs a requirement in ratemaking, Congress did so expressly.

One is impelled to inquire, just how much more "expressly" could Congress have made "recovery of attributable costs a requirement in ratemaking" than by a provision stating "the requirement that each class of mail or type of mail service bear the direct and indirect postal costs attributable to each class or type of mail service"?  Conversely, NNA's conclusion that "when the attributable cost goal is not met, the Postal Service must return to the expense side of its income statement and address ways to bring the cost into line with the rates it is permitted to charge" assumes too readily that the use of the word "requirement" has as great an import in the PAEA as it did in the PRA, an assumption that leads, at least potentially, to an extreme and unacceptable result.  Under NNA's approach, it appears that the Postal Service could be legally required to degrade service for a class in order to keep costs within the revenues recoverable under the cap (and that it would be required to do so even if there were universal agreement among the Postal Service, users of the class, and the Commission that rates increases in excess of the cap would be a preferable alternative). 


The first step in any fair-minded analysis of this issue must be to concede the existence of conventions of statutory interpretation that are plainly applicable to the retention of the word "requirement" in § 3622(c)(2).  As the Supreme Court has stated, "where . . .  Congress adopts a new law incorporating sections of a prior law, Congress normally can be presumed to have had knowledge of the interpretation given to the incorporated law, at least insofar as it affects the new statute."  Lorillard v. Pons,  434 U.S. 575, 580-581 (1978).  The word "requirement" in § 3622(b)(3) of the PRA does have a well-settled interpretation, as summarized by the Supreme Court in National Association of Greeting Card Publishers v. United States Postal Service, 462 U.S. 810, 820 (1983):

The Commission’s ratemaking process is well-established, in large part, because in each rate case the Commission has explained its pricing decisions, taking care to distinguish circumstances that may have a particular bearing on the recommended rates. The pricing factors are quite broad, but only one, factor 3, is a requirement.

The meaning of § 3622(c)(2) of the PAEA, in light of this history, is aptly summarized in the comments of Pitney Bowes (at 26):

This restates, with some modification, a PRA ratemaking factor, commonly referred to as “factor 3,” that was the subject of much litigation [footnote omitted]. . . .  Generally, that former ratemaking criterion was interpreted to require that the revenues from each class of mail at least equal the costs “attributable” to that class [footnote omitted].  “Attributable costs” were calculated on the basis of “incremental costs” at the subclass level.  The PAEA adds the requirement that cost be attributed “through reliably identified causal relationships.”  This reflects past Commission ratemaking practice.34  

34 “The NAGCP Court [National Association of Greeting Card Publishers v. United States Postal Service, 462 U.S. 810 (1983)] rejected a contention that it was appropriate to make classes responsible for the recovery of costs for which an extended inference of causation was claimed. It emphasized the need for reliable indicators of causality without specifying any specific method for identifying causality.  Governed by this ruling since 1982, the Postal Rate Commission must have reasonable assurance that any costs attributed to a class of mail are incurred as a result of providing that class of mail.  The Committee finds no reason for changing this standard.” 2004 Senate Report, at 10.

Time Warner accepts that § 3622(c)(2) should be interpreted, consistent with the interpretative history of former § 3622(b)(3), "to require that the revenues from each class of mail at least equal the costs 'attributable' to that class."

(2)  
If the attributable-cost recovery "requirement" is a requirement, what consequences follow?  


The fact that the meaning of the word "requirement," as well as of the term "attributable costs," must be interpreted consistently with judicial and Commission interpretation under the PRA does not mean, however, that the attributable-cost recovery requirement has the same significance within the structure or hierarchy of values of the PAEA as it had within the PRA.  In the PRA, the attributable-cost recovery requirement represented, along with the break-even requirement, one of the two most central or fundamental policies of the Act.  Plainly, it does not have a similar primacy under the PAEA, where it is relegated to a list of "factors" that are subordinate both to the stated "objectives" of the Act and to the annual limitation.

Even under the PRA, the primacy of the attributable-cost recovery requirement was less than absolute.  Like the break-even requirement, the attributable-cost recovery requirement was applied to a prospective "test year" and might or might not be met throughout a rate cycle.  Moreover, unlike break-even, recovery of attributable costs was never made subject to any kind of catch-up mechanism such as the provision for recovery of prior years' losses.  In considering what weight or status to accord to the attributable-cost recovery requirement under the PAEA, the Commission should take into consideration: (1) the provision's distinctly lesser place in the hierarchy of statutory policies; (2) the fact that even under the PRA periods when costs of a subclass exceeded its revenues were tolerated; (3) the fact that the "test year" mechanism established under the PRA is now obsolete; and (4) the fact that the provision itself contains no indication that it must be applied to the rates for each individual year rather than over a longer period of time (unlike, for example, the "annual limitation" of § 3622(d) or the limitations on workshare discounts of § 3622(e)(4), which apply "[w]henever the Postal Service establishes a workshare discount rate").

The Commission should also take cognizance of the circumstances, unforeseen by Congress, that might confront it at the outset of implementing the new system.  Periodicals is a class for which Congress expressed continuing special solicitude in the PAEA, including particular concern in § 708 about:

(1) the quality, accuracy, and completeness of the information used by the Postal Service in determining the direct and indirect postal costs attributable to periodicals; and 

(2) any opportunities that might exist for improving efficiencies in the collection, handling, transportation, or delivery of periodicals by the Postal Service, including any pricing incentives for mailers that might be appropriate.

It is possible that Periodicals class will enter the new system with a deficit in recovery of attributable costs that cannot be entirely eliminated in a single year by rate increases subject to the annual limitation other than by making cost reductions that would result in severe service degradation.  If that should turn out to be the case, the Commission should give careful consideration to whether the policies of the Act would be best served by applying the attributable-cost recovery requirement immediately and in full force, or whether a temporary relaxation of that requirement or its application based on a multi-year period is within the Commission's authority. 

(3)
Granting that failure of a class to recover attributable costs does not, in itself, create a basis for rate increases in excess of the caps, does such a failure  necessarily constitute "noncompliance" for purposes of applying § 3653 or § 3662?


It follows from the discussion above that the Commission possesses some latitude in determining whether failure of a class in a given year to recover its attributable costs constitutes "noncompliance" for purposes of applying § 3653 or § 3662?  In this respect, the requirement that each class recover its attributable costs is analogous to the requirement that the Postal Service meet its service standards.  Section 3653 provides that in its annual compliance review the "Commission shall make a written determination as to . . . whether any service standards in effect during such year were not met" and, if it makes a finding that a service standard was not met, that it "shall take appropriate action is accordance with subsections (c) and (e) [i.e., (d); presumably a scrivener's error] of section 3662."  If read in a literal-minded fashion, this provision would appear to require the Postal Service to score 100% in measurements of its service performance, thus transforming its service standards into de facto service guarantees--an absurd result.  So interpreted, the provision would either impose costs so astronomical as to make the caps an irrelevance, or force the Postal Service to reduce its service standards to levels that it could virtually always meet, making § 3622(b)(3)'s objective "[t]o maintain high quality service standards" an empty aspiration.


The Commission may find that it faces a similar dilemma in determining how to give due recognition to the fact that § 3622(c)(2) states a genuine requirement without concluding that it is obliged to issue remedial orders that would have extreme and unacceptable results (e.g., drastic cost reductions achievable only by severe service degradation).  As the dilemmas are similar, so, Time Warner believes, are the solutions--namely a reasonable latitude in interpreting the statutory text.  Just as it would be an absurdity to interpret "whether any service standards in effect during such year were not met" to require that all service measurements show 100% success in meeting service standards, it would be an absurdity to interpret "the requirement that each class of mail . . . bear the direct and indirect postal costs attributable to each class" to impose a Hobson's choice between abrupt. disastrous rate increases and abrupt, disastrous service cutbacks for any class. 

(4)
Granting that failure of a class to recover attributable costs does not, ipso facto, create a basis for rate increases in excess of the caps, can such a failure (e.g., a chronic or catastrophic failure to recover attributable costs) ever amount to exigent circumstances?
The Commission need not and should not decide that failure of a class to recover attributable costs could never constitute exigent circumstances justifying increases in excess of the applicable cap.  A situation is not beyond imagining in which a chronic or catastrophic failure of a class to recover its attributable costs might cause even the mailers who rely most on that class to conclude that exigent circumstances, as defined by § 3622(d)(1)(E), had come to pass, especially if the only alternative were severe service degradation in order to reduce costs.
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� 2B N. Singer, Statutes and Statutory Construction § 51.04 (6th ed. 2000) (hereinafter cited as "Sutherland, Statutory Construction").


� Newspaper Ass'n. of America; American Business Media; Direct Marketing Ass'n.; and Valpak Direct Marketing Systems, Inc. and Valpak Dealers’ Association.


� All parenthetical page references herein, unless otherwise stated, are to the initial comments filed by the referenced party in response to Commission Order No. 2.


�  2A Sutherland, Statutory Construction, § 47.24 (citing Broom's Legal Maxims [10th ed. 1939]).


�  2A N. Singer, Statutes and Statutory Construction ("Sutherland, Statutory Construction") § 48.03 (6th ed. 2000).  Time Warner's initial comments (at 4-9) contained just such a discussion of the historical background of the PAEA.


� Valpak's reference is to speakers at the Summit Meeting on PAEA held at the William F. Bolger Center on March 13, 2007 who, in Valpak's words, "purported to state the congressional policy underlying the postal reforms contained in PAEA."  As observed in Sutherland, Statutory Construction:


Nonlegislator evidence will be most important in cases where it is clear that the statute was a careful compromise reached outside the legislative process and merely ratified by the legislature, and sometimes in cases where there is virtually no other evidence.


Vol. 2B, § 48A:11.


� Valpak is evidently acquainted with these materials, because it remarks, "It is interesting that the cap was imposed by Congress even after hearings which revealed criticism of this concept" (p. 14, n. 3; citing the testimony of various economists, including Crew and Kleindorfer, before the House Committee).  Ordinarily, the enactment into law of a concept after hearings that revealed criticism of the concept would lead one to conclude that the criticism was rejected.  Valpak speculates that "this criticism may have resulted in the cap being imposed only at the highest level--the class level."  Id.  That indeed was the position espoused by Crew and Kleindorfer, who criticized the original version of H.R. 22 on the grounds that "the potential for adjustments within the [market-dominant] basket would be minimal and would tend to perpetuate existing inefficiencies and fail to provide the flexibility and opportunities for change usually allowed in price-cap regulation," and Baumol, who testified that "[i]t is desirable for price-capping purposes that postal services be grouped into several large baskets, each basket (except the competitive basket) subject to its own overall price ceiling, that is, a ceiling on the average price of the services it contains."  See Crew and Kleindorfer, The Postal Service in Transition, at 4, and Baumol, Comments on the Price Cap Proposal for the U.S. Post Office: Promises and Avoidable Perils for the Public Interest, at 4 (testimony before the Subcommittee on the Postal Service, Committee on Government Reform and Oversight, U.S. House of Representatives, April 16, 1997)  For a summary of the academic literature and the congressional testimony of these economists concerning price-cap regulation, see the initial comments of Time Warner at 9-14. 


�  ABM (American Business Media) (at 6) makes a similar proposal.  NNA (the National Newspaper Ass'n.) (at 14) presents a similar analysis.


�  In Time Warner's view, § 3691(d) does not authorize the Commission to substitute its judgment for that of the Postal Service on the substance of service standards but confers only the authority to review Postal Service compliance with the procedural requirements of § 3691.  The contrary interpretation would make a nullity of the provision that the Commission's role in setting service standards is one of "consultation" (§ 3691(a)).  Even if the Commission were to assert authority to substitute its judgment for that of the Postal Service, it would remain subject to the § 3691 objectives and factors, which, as we discuss below, are irreconcilable with the notion that the Postal Service is required to maintain existing service standards.


� These comments are entitled to considerable weight.  See Carlin Communications, Inc. v. FCC, 749 F.2d 113, 116 nn. 6, 7 (2d Cir. 1984), cert. denied, 109 S.Ct. 305 (1988) ("[s]ix days after the bill became law, Congressman Kastenmeier, a cosponsor of section 223(b), extended his remarks concerning the legislation in the Congressional Record," citing Northaven Bd. of Educ. v. Bell, 456 U.S. 512, 527 (1982) (while the views of a sponsor of legislation are by no means conclusive, they are entitled to considerable weight, particularly in the absence of a committee report)).


� Time Warner also agree with Pitney Bowes' footnote 34 that the addition of the words " through reliably identified causal relationships" was intended not to alter but rather to codify "past Commission ratemaking practice."


� "Although many expressions favoring literal interpretation may be found in the cases, it is clear that if the literal import of the text of an act is inconsistent with the legislative meaning or intent, or such interpretation leads to absurd results, the words of the statute will be modified to agree with the intention of the legislature." 2A Sutherland, Statutory Construction § 46.07.


� It follows necessarily from this suggestion that Time Warner is not in agreement with the following part of ANM/MPA's analysis (at 11-12):


Congress, when finalizing the language that became Section 3622(d)(1)(E) by changing the phraseology from “unexpected and extraordinary” to “extraordinary or exceptional,” added the further requirement that the resulting revenue shortfall must be large enough to threaten the ability of the Postal Service “to maintain and continue the development of postal services of the kind and quality adapted to the needs of the United States.” Id.; Cong. Rec. H9160, H9162 (December 8, 2006). . . . 


For these reasons, revenue shortfalls within an individual class as small as Periodicals Mail are too small to constitute “extraordinary or exceptional” circumstances under Section 3622(d)(1)(E). Moreover, allowing the Postal Service to use Section 3622(d)(1)(E) to impose above-index rate increases on individual mail classes would effectively nullify Section 3622(d)(2), which establishes the index as a cap on overall rate increases for each class of mail. 


ANM/MPA's argument that using the exigent circumstances provision "to impose above-index rate increases on individual mail classes would effectively nullify" the provision which establishes the index as a limitation on increases for individual mail classes is, to put it mildly, a non sequitur.  Nor do we discern in the language added to § 3622(d)(1)(E) any particular requirement respecting the size of a revenue shortfall in relation to the overall size of the Postal Service.  A (hypothetical, we hope) situation in which Periodicals class experienced extraordinary cost increases so large that the only alternative to above-index rate increases was severe reductions in service quality might, in Time Warner's view, satisfy the requirement that above-index increases be "necessary to enable the Postal Service . . . to maintain and continue the development of postal services of the kind and quality adapted to the needs of the United States."


We find the comments of GCA on this subject more persuasive:


It may happen . . . that an extraordinary or exceptional circumstance will not be an externality like the escrow obligation, but an event internal to the Postal Service and clearly affecting – as the escrow did not – its actual operating costs. . . .  Assume, for example, an extraordinary event, sufficient to justify some above-the-cap increase under subparagraph (E), but affecting only Package services.  If the Service proposed to deal with the emergency by raising rates for First Class and Periodicals, it would seem incumbent on the Commission to redesign (or require the Service to redesign) the adjustment so as not to burden mailers not responsible for the extraordinary circumstance nor in a position to benefit from the remedy.  [Pp. 12-13]
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