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These comments are submitted by the Mail Order Association of America in response to Order No. 2 in the above-referenced docket.  The Order invited “comments and suggestions as to how the Commission can best fulfill [it’s] responsibilities to achieve the purposes” of the Postal Accountability and Enhancement Act (PAEA).   It also requested that any comments “explain how suggestions will comport with the specific applicable statutory directions” found in the PAEA.  
Notice Requirements


The PAEA requires the Postal Service to “provide public notice” of price changes not later than 45 days before implementation.  One of the purposes of the PAEA is to permit the Service to adjust to changing conditions more quickly than possible under the Postal Reorganization Act.  Nevertheless, the statutory minimum is indeed “minimal” and the Service should be encouraged to adopt notice procedures that give mailers a longer period to budget for and implement rate changes.

System for Regulating Rates and Classes


Of principal importance, the “system” governing the Postal Service’s establishment of rates and classes for the market-dominant products must conform to the “objectives” found in § 3622(b) of the PAEA.  Although both the “objectives” and “factors” need to be taken into account by the Commission and the Postal Service, the “objectives” are the bedrock upon which the pricing of postal products must rest.  

Two of the “objectives” are of particular importance :  “[t]o allow the Postal Service pricing flexibility”, § 3622 (b) (4) and “[t]o establish and maintain a just and reasonable schedule for rates and classifications [which] shall not be construed to prohibit the Postal Service from making changes of unequal magnitude within, between, or among classes of mail” § 3622(b) (8). 

The importance of affording pricing flexibility to the Postal Service is reinforced by the Senate Committee Report.  As stated therein, the Postal Service must be able “to adapt postal prices and products to a changing marketplace.”   S. Rep. No. 108-318, at 8 (2004).  
In implementing this authority, the Postal Regulatory Commission should develop regulations that will give the Postal Service the maximum pricing flexibility possible consistent with the overarching financial and policies goals set forth in this legislation.  Replacing one inflexible system with another will not address the needs of the postal community or ensure the long-term survival of the American public’s postal system.

Id. at 8.
Overall, the Committee believes that the rate cap structure established by the Postal Regulatory Commission should provide for the maximum possible pricing flexibility while maintaining adequate financial safeguards and incentives for cost control.

Id. at 10
However, establishment of schedules for rate changes should be designed to provide a necessary and appropriate level of predictability; it should not be designed to unreasonably restrict the ability of the Postal Service to adjust prices within the rate cap.
Id. at 11


The statutory language and Senate Report comport with the recommendations of the President’s Commission on the United States Postal Service.  As stated in the Commission’s Report, the Postal Service should be “largely free to set rates as it wishes” provided that it lives within the rate ceilings.  Report of the President’s Commission on the United States Postal Service, at 57, Exhibit 4-2.  July 31, 2003.  The intent of the PAEA is to move beyond cost-of-service pricing and give Postal Service management pricing flexibility, without which there is little, if any, prospect that the purposes of the PAEA will be fulfilled. 

Therefore, it is imperative for the Commission to recognize that “replacing one inflexible system with another … will not address the needs of the postal community or ensure the long-term survival of the American public’s postal system.”   Thus, at least initially, the Commission should limit its role under the “system”, to ensuring that statutory requirements are met, i.e.. that the overall rate increase for any class of mail not exceed the CPI, as governed by § 3622 (d)(1)(A) and (2), but should not otherwise restrict the Postal Service in exercising its pricing flexibility and determining the proper application of the PAEA’s objectives and factors.  

Given the nature of the regulatory process, restrictive requirements put into place initially will inevitably grow to be ever more restrictive and result in a process of rate setting failing to comply with what was intended to be a sharp break from existing practices.  The Service should be given the freedom to price as it sees fit in order to maximize its revenues and minimize its costs.  

Future experience may require the Commission to revisit the regulatory “system” if the Postal Service fails to establish rates that comport with the objectives, factors and overall purposes of the PAEA. Section 3622 (d)(3) authorizes the adoption of an “alternative system for regulating rates and classes for market-dominant products” if, after ten years of experience, the Commission finds that the “system is not achieving the objectives” of the PAEA.  During the initial period, however, the Service should be given the “maximum pricing flexibility” envisioned by the Senate Report.  


Finally, the Commission should adopt the “system” as soon as possible, and by not later than October, 2007, a possible date mentioned by Chairman Blair at the March 13, Summit:  “Meeting Customer Needs in a Changing Regulatory Environment”.  That timetable may preclude the Commission from adopting regulations covering the full scope of its responsibilities, but should provide sufficient time for the adoption of regulations that will to permit the initiation of the price cap system.
Intelligent Mail

Within the context of the above comments, MOAA believes that it would be appropriate and useful for the Commission to encourage the Postal Service to move forward with classification actions, and as applicable, pricing decisions that would promote “intelligent mail and … secure, sender-identified mail” as provided by factor 13.

Negotiated Service Agreements


The PAEA recognizes the desirability of “special classifications” for postal users that can serve to improve the financial position of the Postal Service by reducing costs, increasing the overall contribution to institutional costs or otherwise “enhance the performance of mail preparation, processing, transportation, or other functions” provided only that such classifications “do not cause unreasonable harm to the marketplace.”   The provisions represent not only authorization, but also legislative encouragement of the use of NSAs.


The Commission, therefore, should provide to the Postal Service maximum flexibility in negotiating “special classifications”, and without the necessity of a prior hearing or Commission approval.  The existing procedures have been time-consuming and costly to both the Postal Service and mailers seeking approval of NSAs, which has substantially restricted their use.  Simpler, less time consuming procedures are essential to enable NSAs to reach their full potential.    


Greater use of NSAs would be beneficial to all types of mail, market-dominant and competitive.  They would be of particular importance for Standard Mail, which although deemed “market-dominant”, is nevertheless subject to intense competition from many forms of advertising, and the internet.  


NSAs should be subject to challenge only through the complaint process.  Under the complaint procedures, the Commission should attempt to ensure that any challenge to NSAs be conducted in a way that would minimize any public disclosure of sensitive competitive information.  To do otherwise would tend to discourage the attractiveness of NSAs, to the detriment of the Postal Service and all mailers.


In sum, the NSA process needs to be simple, flexible and responsive to the needs of mailers.  








Respectfully submitted,

____________________

David C. Todd

Patton Boggs, LLP

2550 M Street, NW

Washington, DC  20037

Tel: 
(202) 457 6410

Fax: 
(202) 457 6315

dtodd@pattonboggs.com

Counsel – Mail Order Association of America
Dated this 6th day of April 2007



SKIP FIRST PAGE IF= "SKIP FIRST PAGE" 1 IF  = "1" 
1
, 1 COMPARE  = "1" 
1
) 
1
 = 1 ""4877510 
 

6
5

