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I.
INTRODUCTION


In response to the Advance Notice of Proposed Rulemaking issued by the Postal Regulatory Commission on January 30, 2007, the Greeting Card Association (GCA), a trade association whose current 237 members are representative of  an industry comprising many hundreds of publishers
  in North America, submits the following comments. GCA represents not only its member companies, but also the interests of the households and businesses that purchase approximately seven billion greeting cards annually, and mail most of those purchased.  GCA is also submitting, jointly with American Business Media and  the Newspaper Association of America  comments on the complaint process which the Postal Accountability and Enhancement Act of 2006 (PAEA) requires the Commission to establish.


In sections II and III of these comments, GCA offers suggestions for the interpretation of two important objectives of PAEA: pricing flexibility, and a just and reasonable schedule for rates and classifications.  Both objectives are broadly expressed in the statute, and will certainly require interpretation.  We suggest some appropriate directions for that interpretation to take.  Our purpose is less to recommend specific rules as components of the new ratemaking system than to urge the Commission to undertake its entire rule-writing task with these interpretations in mind.  


Section IV, on the other hand, focuses on one mechanism created by PAEA – in its requirement that the Commission establish procedures for “above-the-cap” rate adjustments – and suggests the principles to which those procedures should conform.

II.
PRICING FLEXIBILITY


“Pricing flexibility” for the Postal Service appears both as a mandatory objective [39 U.S.C. § 3622(b)(4)] and as a factor to be taken into consideration [§ 3622(c)(7)].  The latter reference is particularly helpful, since it indicates the purposes for which pricing flexibility is desirable:


(7) the importance of pricing flexibility to encourage increased mail volume and operational efficiency[.]


If the Postal Service’s pricing flexibility is to be fully effective in increasing mail volume, it should not be employed with respect to price alone.  This proposition may at first seem paradoxical, but it can be substantiated by looking no farther than the recent proceeding in Docket R2006-1.  The Forever Stamp, proposed by the Service and accepted by all parties without substantial disagreement, is aimed at making single-piece First Class Mail easier and more convenient to use – but does not reduce its current price.  There is good reason to think it will help preserve and even increase the usage of single-piece letter mail.


Considered from the standpoint of the statutory goal, therefore, the Forever Stamp exemplifies what is expected of pricing flexibility, even though it does not primarily affect price.  GCA urges the Commission to formulate its rules in such a way that innovations in the design of postal products, the manner in which they are made available to users, and the like, are not excluded from the concept of pricing flexibility.


Non-price adjustments that could improve the volume performance of many categories of mail include – 

· Rate adjustments on a longer cycle than one year, where frequent adjustments are likely to discourage use of the category.  The characteristics of the typical user group should be known and taken into account in scheduling increases; some (mostly business) mailers may prefer annual, but correspondingly smaller increases, while consumers are likely to be more satisfied with a longer rate cycle even if the adjustment at the end of it is larger.

· Rate adjustments timed so as not to depress volume or lead to increased diversion of message mail to electronic media.  GCA’s experience indicates that a rate increase shortly before a major card-sending holiday strongly discourages the purchase and mailing of greeting cards.  

· Physical redesign of traditional products to accommodate more fully the needs of today’s users.  For example, the first weight unit of a First-Class letter has long been one ounce.  A somewhat heavier first unit could, for example, allow mailing of modern lightweight e-media as enclosures in a letter or greeting card – and in view of modern mail processing techniques, the additional weight might add very little to the Postal Service’s costs.


GCA recognizes that there might be a question whether, for example, a physically redesigned product should be treated as the subject of a market test under 39 U.S.C. § 3641.  Depending on how that section, and in particular subsection 3641(e), are read, requiring market test treatment could hinder the improvement of major traditional products.  Revenues from a market test may not exceed $10 million per year [§ 3641(e)(1)] unless the Commission grants an exemption – and even then, annual revenue may not be more than $50 million [§ 3641(e)(2)].  While one might reasonably argue that, for example, a one-and-one-half ounce first weight unit in First-Class Letters would be “significantly different”
 from other postal products offered during the preceding two years, it is hard to see how the market test revenue limitation could be met.
  GCA would suggest that, in developing its rule, the Commission not rely on the market test provisions for such incremental improvements in well-established mail types, but rather (i) use them for substantially new products, and (ii) encourage the Postal Service to pursue the updating and improvement of the traditional market-dominant products under the normal rate and classification provisions of PAEA.

III.
INTERPRETING THE REQUIREMENT OF A JUST AND REASONABLE 
SCHEDULE FOR RATES AND CLASSIFICATIONS


Section 3622(b)(8) of title 39 establishes as an objective of the new regulatory system – 


To establish and maintain a just and reasonable schedule for rates and classifications, however the objective under this paragraph shall not be construed to prohibit the Postal Service from making changes of unequal magnitude within, between, or among classes of mail.

Since the “however” clause of this paragraph seems reasonably plain, GCA’s  comments will focus on the main clause.  We urge the Commission, in designing regulations for the functions and procedures where subsection (b)(8) governs, to give full effect to all the terms of that clause.  In this section we discuss some significant issues of interpretation.


A.  First, it is significant that in § 3622(b)(8) Congress required not just the establishment of a just and reasonable schedule, but also its maintenance.  This implies that the justice and reasonableness of the schedule should be subject to reexamination in future years, even if all the successive changes made to it appear to be safely within the boundaries set by the price cap system.  Since the price cap applies on a class-wide basis, it is quite possible for rate relationships between categories or even subclasses within a single class to become so distorted, over time, that they no longer make up a just and reasonable rate schedule.  The complaint process of 39 U.S.C. § 3662, the Commission’s annual compliance review, required by § 3653, and the review of above-the-cap increases proposed under § 3622(d)(1)(E) all  appear to be adapted, or adaptable, to the maintenance of a just and reasonable schedule.
  In establishing these procedures, there should be no presumption, express or implied, that because the total rate schedule passed muster as just and reasonable at some point in the past, it cannot be re-examined from the same viewpoint later.


B.  A second point, equally important, is that the statute calls not merely for just and reasonable rates and classifications, but for a “just and reasonable schedule” for rates and classifications.  That is, it requires attention not just to rates and classification provisions considered in isolation from one another, but to the entire structure of which each is a part and to the relationships between rates for different mail categories.


In doing this, PAEA carries over an important concept from the 1970 Act.  Former § 3622(b)(1) required “the establishment and maintenance of a fair and equitable schedule” of rates, and former § 3623(c)(1) contained a similar mandate for the mail classification schedule.  The Commission has read these provisions as demanding scrutiny of inter-category rate relationships as well as individual rates, before the overall schedule can be found to satisfy the fairness-and-equity standard.


The substitution of “just and reasonable” for “fair and equitable” should not be interpreted as changing this requirement.  The relative burdens imposed
 on groups of mailers can and should be assessed, and, if excessively disparate, corrected, whether the governing adjective is “just,” “fair,” or “equitable.”  All three terms convey at least this idea, however they might differ in their nuances.  Even a rate considered in isolation might of course, under some circumstance, be found “unjust.”   But individual examination cannot be the end of the inquiry.
  The Commission should make it standard procedure to examine rates and classifications in their mutual relations as part of an overall schedule, and not only in isolation.


C.  These considerations indicate that the Commission should design its procedures in such a way that, whenever a question of compliance with the “just and reasonable schedule” requirement arises, full analysis of both the historical pattern and the interrelationships of rates within the schedule is facilitated.  If a hypothetical complainant is challenging, e.g., the single-piece first-ounce First-Class Letter rate, the Commission’s rules should make it impossible to argue that only that rate – and only that rate as currently established – may be considered.  As suggested earlier, the complaint process, the Commission’s annual review under § 3653, and the process for above-the-cap increase proposals under § 3622(d)(1)(E) should be structured in this way.  In addition, however, it would be desirable for the Commission to set forth a general policy reflecting both the full scope of § 3622(b)(8) and a commitment to making it fully effective.

IV.
THE COMMISSION SHOULD PROVIDE GUIDANCE FOR USE OF THE 
“EXIGENCY” PROVISION


Among the “requirements” PAEA establishes for the new ratemaking system is a procedure for rate adjustments in excess of the cap [§ 3622(d)(1)(E)].  This wording of this requirement provides ample latitude as to the nature of the procedure(s) the Commission is to set up, but imposes two sets of limitations on when an above-the-cap increase is permissible.  Interpretation and implementation of these limits would clearly be areas in which Commission guidance, through rules established in this proceeding, would be valuable.  GCA offers suggestions as to both.


A.  When is an above-the-cap increase permissible?


Section 3622(d)(1)(E) establishes two distinct prerequisites for an above-the-cap adjustment; it must satisfy tests looking to both (i) the motivating circumstances, and (ii) the characteristics of the proposed increase itself.


Subparagraph (E) contemplates rate adjustments “on an expedited basis due to either extraordinary or exceptional circumstances.”  Neither “extraordinary” nor “exceptional” has acquired a settled meaning in the administration of the 1970 Act.  GCA recognizes the futility of attempting to list, in advance, all the “extraordinary” or “exceptional” circumstances that might justify an above-the-cap increase.  Nonetheless, the Commission can draw some valid inferences from the structure of PAEA, considered in relation to its predecessor statute, as to the proper circumstances for invocation of subparagraph (E).


PAEA restructures the financial basis of the Postal Service.  Unlike the 1970 Act, it does not require breakeven operation.  Section 3622(b)(5) makes it an objective of the ratemaking system to provide the Service with “adequate revenues, including retained earnings, to maintain financial stability” (italics added).  Because the Service is empowered to accumulate retained earnings, and to do so specifically in the interest of its financial stability, it has a mechanism –  previously unavailable – for dealing with unexpected cost increases or revenue shortfalls.


Correspondingly, PAEA repeals former 39 U.S.C. § 3621
, and with it the requirement that rates and fees be designed to recover “a reasonable provision for contingencies.”  It follows that cost or revenue exigencies previously dealt with via the contingency provision in Commission-recommended revenue requirements may, and should, now be managed through the retained earnings built into rates and fees established under the new system.


Unlike “extraordinary” and “exceptional,” however, the contingency provision of former § 3621 has been repeatedly, and consistently, interpreted by the Commission.  Its function is to provide against two species of adverse events: misestimates of Test Year costs and revenues, and unforeseeable adverse events not preventable by honest, efficient, and economical management.
  Since Congress has now chosen to authorize the Service to accumulate retained earnings, and has repealed the requirement that rates include a provision for contingencies, it seems clear that Service is to use those retained earnings to cope with the types of events formerly recognized as justifying the contingency allowance.  And from that, in turn, it follows that such events cannot, or cannot directly
, form the basis of an above-the-cap rate adjustment under subparagraph (E).


Accordingly, the Commission could helpfully clarify the scope of subparagraph (E) by defining “extraordinary or exceptional circumstances” to exclude matters that, under the 1970 Act, would have been dealt with under (and advanced in a rate case as justification for) the provision for contingencies.
  GCA by no means suggests that events formerly covered by the contingency provision are the only kind that should be excluded from the definition of extraordinary and exceptional circumstances; but they appear to be the clearest case and hence particularly important for the initial establishment of the system.


B.  What constitutes a lawful above-the-cap increase, given a permissible 
  
     occasion?

Quite separately from the “exceptional and extraordinary circumstances” language specifying the permissible occasion for a subparagraph (E) rate adjustment, PAEA establishes standards by which the lawfulness of the adjustment itself is judged.  Before allowing it, the Commission must find that it is

. . . reasonable and equitable and necessary to enable the Postal Service, under best practices of honest, efficient, and economical management, to maintain and continue the development of postal services of the kind and quality adapted to the needs of the United States.


This language is transplanted, unchanged except for the added reference to “best practices”, from the now-repealed 39 U.S.C. § 3621.  In that context, it governed postal rates generally.  While its scope of literal applicability in PAEA is more restricted, it is still most reasonable to construe it consistently both with its significance under the 1970 Act and with its context in the new statute.


1.  A subparagraph (E) increase must be “equitable.”  While the objectives set out in 39 U.S.C. § 3622(b) do not include this particular adjective – the rate schedule is to be “just and reasonable”
 – equity is a required goal under other provisions.  For example, 39 U.S.C. § 101(d), carried over without change from the 1970 Act, establishes the policy that “[p]ostal rates shall be established to apportion the costs of all postal operations to all users of the mail on a fair and equitable basis.”
  PAEA also retains § 403(c), forbidding undue or unreasonable discrimination and undue or unreasonable preferences.  


It seems to follow that in evaluating a subparagraph (E) increase the Commission will need to examine the relative burdens it would impose on various users of the mail, and to reject (or require redesign of) an increase that inequitably distributes those burdens.


More specifically, the Commission should provide guidance on how the nature of the “extraordinary or exceptional” circumstances motivating the adjustment relates to the allocation of burdens among mail users.  Under the 1970 Act, rates were normally adjusted because (i) Postal Service costs as a whole had risen, (ii) change in the market demand for different types of mail called for reallocation of institutional costs, (iii) technological advances or other cost-saving opportunities required redesign of rates within a subclass, or (iv) all or several of these factors operated simultaneously.  Over 35 years and 14 general rate cases, it became clear that these were the normal incidents of postal history.  As such, they are now to be dealt with through the inflation-based adjustments provided for by § 3622(d)(1)(A) – (D).  There remain the extraordinary or exceptional events that may trigger a subparagraph (E) proceeding.


The most instructive recent example of such an event is, of course, the escrow requirement that underlay the filing in Docket R2005-1.  This $3 billion obligation did not represent a real-world
 operating cost; it had nothing to do with the demand for any postal product; and no advance in technology or expansion of worksharing could have affected its magnitude.  The Postal Service initially, and then the Commission, determined after analyzing the nature of the escrow obligation that the best mode of incorporating it in rates was through an essentially across-the-board increase.


Docket R2005-1 is helpful here as showing that the first task before the Commission when confronted with a proposed increase based on an extraordinary event is to analyze that event and, on the basis of its particular character, ascertain how the burdens it causes are to be shared among mail users.
  In that docket, the triggering event was clearly, and totally, exogenous to the Postal Service.  The established canons of equitable postal ratemaking – dealing, as they do, with the accurate attribution of some operating costs and the lawful and nondiscriminatory distribution of the remainder – were largely inapplicable.  Hence the best disposition, as both the Service and the Commission
 saw, was an essentially equal distribution of the burden over all classes of mail.  


It may happen, however, that an extraordinary or exceptional circumstance will not be an externality like the escrow obligation, but an event internal to the Postal Service and clearly affecting – as the escrow did not – its actual operating costs.  This does not mean that the event need not be analyzed; it is still, by definition, one that falls outside the normal inflation-based rate adjustment process.  Assume, for example, an extraordinary event, sufficient to justify some above-the-cap increase under subparagraph (E), but affecting only Package services.  If the Service proposed to deal with the emergency by raising rates for First Class and Periodicals, it would seem incumbent on the Commission to redesign (or require the Service to redesign) the adjustment so as not to burden mailers not responsible for the extraordinary circumstance nor in a position to benefit from the remedy.


So that the Commission can carry out this responsibility, it should make clear in setting up the subparagraph (E) procedures that the Postal Service, in first presenting its proposed adjustment, must explain fully (i) the nature of the extraordinary or exceptional circumstances claimed to justify the rate change, and (ii) the theory on which it considers its proposed rate changes appropriate to reflect (i).  Such explanations appear necessary to permit the Commission to make the required preliminary findings on the reasonableness, equity, and necessity of the adjustment.  They should be part of the initial filing because the Commission must make its required findings in 90 days or less; neither it nor the public participating in the mandated hearing-and-comment process should have to elicit this information while that limited period is running.


2.  Subparagraph (E) preserves the previous standard of § 3621 (“honest, efficient, and economical management”) but adds a reference to “best practices,” qualifying that standard.  Unless the Commission finds the proposed adjustment consistent with this necessity standard, the adjustment may not be made.


Here again, language from the 1970 Act has been retained but given a much more specific and restricted role.  The “honest, efficient, and economical management” standard formerly governed rates and fees generally; under PAEA, it comes into play when a non-routine increase is proposed, to cope with extraordinary or exceptional circumstances.  In light of that fact, it is natural that Congress raised the bar, by requiring not just sound management but best practices of sound management.  How far the new standard imposes additional burdens of justification on the Postal Service will depend on the kind of extraordinary event claimed as the basis for the increase.  If the event is one predominantly internal to the Service – for example, a sudden and precipitous increase in the cost of an important input – the Commission can reasonably require the Service to show what extra measures were taken to alleviate it.  If it is predominantly external – e.g., a natural disaster or an act of war – this burden would be correspondingly less.  


The Commission’s administration of former § 3621 followed, in general, lines laid down in other regulatory forums.  An expense is rebuttably presumed to have been incurred through honest, efficient, and economical management.  If, however, a party challenges that presumed regularity and supports the challenge by substantial evidence, the burden shifts to the Postal Service to justify the expense.
  And “[s]ince most of the relevant information is perculiarly within the knowledge and under the control of the Service itself, its failure to explain sufficiently the basis for such an item will subject that item to disallowance.”


So stated – with reference to individual items of expense – the rule the Commission has used may seem more appropriate for a full-dress cost-of-service rate case than for the more streamlined procedures PAEA calls for.  But since “best practices of honest, efficient, and economical management” is the standard for judging the necessity vel non of a subparagraph (E) increase, something substantively like it is needed if the standard is to have any meaning.  The procedures the Commission follows must provide some opportunity for parties to raise challenges to the bases of the proposed increase, and – assuming such challenges are supported by adequate presentations – the burden of justifying them should pass to the Postal Service.


GCA is not suggesting that “substantial evidence” is to be required in support of such a challenge, simply because it is unclear at this stage how far the 90-day process contemplated by subparagraph (E) would permit evidentiary proceedings in any ordinary sense of the term.
  Certainly more is needed than a mere conclusory allegation that the Postal Service has not lived up to the “best practices of honest, efficient, and economical management” standard.  The objecting party can reasonably be expected to be specific as to “where, when, how much, and why” with regard to any allegation of failure to meet the required standard.  Given the limitations of time imposed by subparagraph (E), however, the objector should be entitled to rely on publicly available data to support – in as much detail as is feasible – the allegations it makes.  It should be enough that the objecting party (i) identify clearly and specifically the problem area and the actions or practices believed to constitute managerial imprudence, and (ii) present all the data it can reasonably assemble in support of its claim, with the result that it succeeds in (iii) raising serious doubt
 as to whether the Postal Service has complied with the statutory standard and (iv) showing that the problem is a material one in terms of effect on mail users.  If these conditions are met, the burden of justification should shift to the Postal Service.

Respectfully submitted,

GREETING CARD ASSOCIATION
Donald R. French, President

Vice President, Marketing

Paper Magic Group

401 Adams Avenue

Scranton, PA 18510
� GCA also has important associate members which are not themselves greeting card publishers.


� See Docket No. R2006-1, Direct Testimony of Altaf H. Taufique, USPS-T-48, p. 16; PRC Op. R2006-1, ¶ 5626.


� 39 U.S.C. § 3641(b)(1).





� The Commission estimates Test Year first ounce revenues from single-piece letters (net of QRBM) at $13.8 billion.  PRC Op. R2006-1, Appendix G, p. 2.  Even much smaller categories would face the same problem.  Examples: First-Class postcards paid at the card rate (TYAR revenues of $546 million); single-piece Bound Printed Matter (TYAR revenues of $80 million).  Id.,  pp. 6, 30.


� Using them for this purpose is not inconsistent with the “however” clause of paragraph (8).  That clause insures that “just and reasonable” will not be read as forbidding any set of rate changes from exhibiting intra- or interclass differences in magnitude.  It does not negate the possibility of remedying a situation, stemming from a series of changes (or even one drastic change), that does violate the requirement of a just and reasonable schedule.





� See particularly PRC Op. R90-1, ¶¶ 4121-4126.





� Also the relative benefits conferred – since the Commission now has an expanded role regarding service performance. 





� An individual rate might ultimately be labeled “unjust” seemingly without reference to other portions of the rate schedule; but it may in fact warrant that label just because of its flawed relationship with other rates.  One clear case would be rates that fail to recover the attributable costs of the subclass concerned.  The failure can be established by looking at these rates (and the related costs) in isolation – but the injustice lies in the fact that (rates for) other mail must cross-subsidize the subclass enjoying non-compensatory rates.


� See Pub. L. 109-435, § 201(a).





� Subparagraph (E) also explicitly requires that the Service use up any available “banked” [§ 3622(d)(2)(C)] rate authority before resorting to an above-the-cap increase.  In the remainder of this discussion, we assume that this directive will have been complied with.





� PRC Op. R84-1, ¶ 1017; and see PRC Op. R2006-1, ¶ 2039.





� We add the qualification because, theoretically, the relationship between Postal Service costs and the general inflation reflected in the price cap could at times be such as to erode earnings already retained or even prevent their accumulation.  Under such circumstances, arguably, the Service could cite the combination of depleted retained earnings and an unforeseen adversity or misestimate as an “extraordinary” or “exceptional” circumstance.  But even this theoretical possibility would not change the Service’s obligation to look first to retained earnings rather than to an above-the-cap increase under subparagraph (E).





� In theory, the question might be raised whether it is for the Commission or the Postal Service to determine, in a given case, whether “extraordinary or exceptional circumstances” exist.  The argument for the latter position would seem to rest on the increase’s being permissible only if and after the Commission has made specified findings, described in subparagraph (E) separately from the “extraordinary or exceptional” requirement.  This, it might be argued, implies that the Commission should not concern itself at all with the separate question “extraordinary or exceptional circumstances.”  





But the subparagraph plainly requires the Commission to establish procedures governing the entire above-the-cap process.  Defining what circumstances permit an above-the-cap increase surely falls under this heading; what, if any, deference is to be accorded the Service’s determination that the requisite circumstances exist in a particular case is an entirely separate question.  In addition, it is hard to see how a proposed increase not based on extraordinary or exceptional circumstances could be found “reasonable,” or – in light of what has been said above about the role of retained earnings – “necessary, under best practices of honest, efficient, and economical management, to maintain and continue the development” of appropriate postal services.  Thus (i) the overall structure of subparagraph (E), (ii) the nature of the findings the Commission must make, and (iii) the need for efficient procedures that avoid the filing of proposals with no chance of lawful acceptance all indicate that providing definitional guidance on the meaning of “extraordinary or exceptional” is within the Commission’s mandate.





� 39 U.S.C. § 3622(b)(8).  It would be reasonable to expect substantial overlap between “just” in this provision and “equitable” in § 3622(d)(1)(E) – whatever the precise limits of those terms ultimately turn out to be.  The proper interpretation of “just” is discussed above, at pp. 4-7.





� That this provision is not a mere pious sentiment is demonstrated by the fact that a complaint will lie for non-conformance with its requirements.  39 U.S.C. § 3662(a).





� It was, of course, designated an “operating cost” by Pub. L. 108-18, in order to make it recoverable through rates and fees.





� The Commission did this in its Docket R2005-1 Opinion (¶¶ 5012 et seq.).





� And, indeed, the great majority of the parties; some 35 parties signed the settlement, and two opposed it.  PRC Op. R2005-1, ¶ 5021.


� PRC Op. R74-1, pp. 22-25; cited, PRC Op. R90-1, ¶ 2087.





� PRC Op. R74-1, p. 25.


� It should be noted that Docket R74-1, where the principle cited above was enunciated, was not only a formal, trial-type rate proceeding – as the Act then required – but was conducted before Pub. L. 94-421 imposed the 10-month time limit that governed later rate cases.





� The “serious doubt” standard has been used in other regulatory systems to govern challenges to managerial prudence.  See the discussion in Joint Comments of ABM, GCA, and NAA, at pp. 3-5.
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