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Time Warner Inc. ("Time Warner") hereby offers its initial comments in response to Order No. 2, Advance Notice of Proposed Rulemaking on Regulations Establishing a System of Ratemaking, issued February 2, 2007 (72 Fed. Reg. 5230 [Feb. 5, 2007]).

I.
THE TASK FACING THE COMMISSION


The Postal Accountability and Enhancement Act, Public Law 109-435 ("PAEA" or "Act") delegates to the Postal Regulatory Commission the task of establishing by regulation, within 18 months of the PAEA's enactment, "a modern system for regulating rates and classes for market-dominant products" (§ 3622(a)). That is a daunting undertaking.  The Act vouchsafes to the Commission a considerable breadth of authority in designing the new system of regulation.
  The issues that find no clear resolution in the statutory text are numerous, central in significance, and in many cases the subject of disagreement among constituencies whose support was essential to passage of the Act.  As the Act's primary author stated on the occasion of its passage in the House, "I cannot imagine any person, short of someone suffering from multiple personality disorder, who would sit down and, by themselves, craft this particular piece of legislation."

Among the questions that are not clearly resolved by the PAEA's statutory language are some of the most central and consequential respecting the meaning of the Act.  These include:

•

whether Postal Service decisions about pricing for market-dominant products shall remain largely unconstrained so long as rates remain within the price caps;

•

whether, alternatively, the Commission will subject rates that are within the caps to additional regulation based on the "Objectives" and "Factors" set out in § 3622(b) and (c);

•

whether the Commission or the Postal Service has authority to determine the timing and frequency of rate increases and, if authority rests with the Commission, the extent to which it should defer to the preferences of the Postal Service;

•

whether the Commission will allow its "Annual determination of compliance" under § 3653 to be turned into a quasi-adjudicative proceeding and will use remedial orders pursuant to that section as a major engine of rate regulation;

•

whether the Commission's jurisdiction to hear complaints under § 3662 is permissive or mandatory and, if permissive, the extent to which the Commission should adopt regulations establishing substantive and procedural thresholds for complaints and governing their timing; 

•

whether the Commission should employ its authority over Postal Service data systems and reporting requirements in pursuit of perfect transparency and extreme (although delusive) exactness, or restrain its use of that authority in the interests of avoiding undue administrative burden and expense (for example by working with the Postal Service in order to insure that only a single system of financial accounting is necessary in order to comply with reporting requirements to the Commission and to other federal agencies);

•

whether the Commission's authority to review service standards in a complaint under § 3662 extends solely to the Postal Service's compliance with the requirements of § 3691, which governs how service standards are to be established, or also includes the authority to substitute the Commission's judgment for that of the Postal Service regarding the substance of the standards.

II.
REDEFINING THE ROLES OF THE COMMISSION AND THE POSTAL SERVICE UNDER THE PAEA


Given the breadth of the questions to which the statutory language yields no determinate answer, the Commission will not be able to develop a coherent regulatory approach simply by parsing the language of the Act.   Rather, it needs to approach the issue of its proper role under the PAEA from a broader perspective, to consider the reasons that legislative reform was thought necessary, the aims that reform was intended to achieve, and the rationales that drove the design of the reform that was adopted--in essence, to develop a general philosophical understanding of the PAEA's purposes and approach.


Because the PAEA as finally adopted is a heavily brokered document that reflects the interests, objectives and views of various mutually hostile constituencies, the development of such an understanding is a formidable challenge.  But it is not unachievable, nor need (or should) the task be an essentially unguided one.  Over the more than a decade of congressional efforts to craft postal reform, the core purposes of reform and the approach chosen as the basis of a reformed system--price-cap regulation--remained fundamentally unchanged.  As Congressman McHugh said on the night the PAEA finally achieved passage in both houses, "This bill represents 80 percent, probably more than 80 percent, of the first bill we introduced some 11½ years ago."
  


It is possible, therefore, for the Commission to develop a general theoretical framework for determining, in the words of Order No. 2, "how the Commission can best fulfill [its] responsibilities to achieve the purposes of the PAEA" by examining the reasons that animated the movement for postal reform and the basic rationale of the approach known as price-cap regulation.  The following questions have an obvious relevance to such an examination:

•

What, primarily, was regarded as the problem with the role and functioning of Postal Service management under the Postal Reorganization Act ("PRA")?

•

What, primarily, was regarded as the problem with the role and functioning of the Commission under the PRA?

•

Why was a regulatory regime based on price caps chosen as the best solution at the outset of the process and maintained through more than a decade of intense debate and numerous succeeding drafts? 

•

What are the rationale and the defining characteristics of price cap regulation?  

III.
THE IMPETUS FOR POSTAL REFORM


The impetus for postal reform can fairly be dated to the issuance in 1991 of The Ratemaking Process for the United States Postal Service, a report of the Institute of Public Administration to the Board of Governors of the Postal Service (New York: Institute of Public Administration, October 8, 1991) ("IPA Report").  That document reached the following harsh conclusions about the ratemaking process under the Postal Reorganization Act:

[T]he existing process inhibits innovation and service improvement, impedes competitive performance, and is leading the Postal Service into declining financial condition.  Over the twenty-year period since reorganization, the ratemaking process has become increasingly rigid despite changes in the environment in which the Postal Service operates that require more flexibility if it is to provide the "efficient and economical" operation called for in the law.


A look at regulatory processes in other systems . . . all show a contrast with the rigid, lengthy, and complex procedure of U.S. postal ratemaking.  Postal ratemaking has thus far been left out of a decade of regulatory and public enterprise reform.

IPA Report at 1-2.

The IPA's recommendations foreshadowed the approach that would eventually find legislative expression in the PAEA:

Two strategies are required:

(1)
Constant improvement and enhancement of existing core services to offer value relative to competing modes.  This means that the strategic priority for existing postal services should be control of costs, increased productivity and efficiency, introduction of new products and, above all[,] investment in improved reliability, speed, and consistency.

(2)
The Postal Service should be permitted to compete on "level playing fields" in services that could in the future contribute growing amounts to institutional costs, including Express Mail and priority mail.

Id. at 11.


The following year, a Joint Task Force on Postal Ratemaking, appointed by the Governors of the Postal Service and the Postal Rate Commission, issued its report, Postal Ratemaking in a Time of Change (June 1, 1992).  The Joint Task Force essentially ratified the conclusions reached by the IPA:


At a time when most institutions offering services to the public are learning to respond more quickly to changes in market conditions, twenty-one years of administrative and judicial precedent have added to the complexity, and inflexibility, of defining and pricing postal services.  Today, the defining and pricing of postal services are more removed from the control of postal managers than is usual even in regulated industries, and, perhaps, more removed than the statute strictly requires.

Postal Ratemaking in a Time of Change at 3.


The U.S. General Accounting Office, in a report entitled U.S. Postal Service: Pricing Postal Services in a Competitive Environment (GAO/GGD-92-49, Mar. 25, 1992), reached similar conclusions.  Reviewing those conclusions in 1995, the GAO stated:


Legislative change to the 1970 Act's ratemaking provisions may be necessary to recognize market realities which have contributed to the reasons why the Postal Service has not been an effective competitor in some markets.  These reasons include such factors as price and regulatory constraints. . . .


For the reasons discussed in our 1992 report, we believe that if the Postal Service is to be more competitive, it needs more flexibility in setting postal rates and that postal rates should be based to a greater extent on economic principles that consider volume discounting and demand pricing. . . .


Over the 25-year period since the 1070 Act, many studies have proposed changes to the postal ratemaking process.  We believe that proposals by the Institute of Public Administration and the Joint Task Force on Postal Ratemaking have merit and deserve consideration by Congress.

U.S. Postal Service: Postal Ratemaking In Need of Change (GAO/GGD-96-8, November 1995), at 2, 3, 3-4.


Also in 1995, the House Subcommittee on the Postal Service, under the chairmanship of Rep. McHugh, conducted a series of ten hearings "to explore the operations of the Postal Service and discuss the need for reform of the current system."  Voices for Change: Sixth Report by the Committee on Government Reform and Oversight, H.R. Rep. No. 104-438, 104th Cong, 1st Sess., 2 (Dec. 21, 1995).  As summarized in the report of the full Committee, these hearings produced "little consensus . . . on specific solutions" but considerable agreement "on the challenges facing the Postal Service ad the need for reform" (id. at 5):


Nearly all witnesses documented for the Subcommittee the long delays and conflicts arising out of the Postal Service's efforts to change postal rates.  Postal Service witnesses, among others, argued that certain pricing criteria contained in the 1970 Act, such as restrictions on volume-based pricing, no longer serve its competitive interests.  These witnesses explained to the Subcommittee that past studies had resulted in recommendations (but no substantive actions) to change both the process and the policies governing the revision of postal rates.

Id. at 4.

In addition to consideration of how postal reform came about and of the theory underlying price-cap regulation, the Commission should ask what understanding of the Act is reflected in the expectations of its drafters and of the major constituencies that ultimately joined together in its support.  The answer to that question will reveal a variety of disagreements on specific points, but it will also reveal something very close to consensus on several general points: that the Act is intended to substantially increase the flexibility afforded to Postal Service management in designing products and setting rates; that it is intended to substantially reduce the burden imposed on the Postal Service and on postal stakeholders by the regulatory process; and that it is intended to create strong incentives for postal management to improve the efficiency of their operations and the competitiveness of their products.  

On the first two of these points, which have been central to the movement for postal reform since its beginning, consensus appears to remain exceptionally strong.  The need for increased managerial freedom and reduced regulatory burden was the dominating theme of the recent Summit.   Repeatedly and in various forms, the argument was heard that it is essential to the success of the PAEA that the Commission not permit the new system to become a kind of back-door or sub rosa version of the old one.

To achieve "light-handed" regulation, representing "a cultural change on the part of the Commission," will require the Commission to exercise considerable wisdom, determination, and self-restraint.  Among the hardest things for any administrative agency to do must be (1) refraining from acting where it has, or could reasonably conclude that it has, the legal authority to act, and (2) dispossessing itself of a conceptual framework that it has painstakingly developed over a long period, such as the Commission has developed over nearly four decades administering the Postal Reorganization Act.

IV.
THE RATIONALE OF PRICE-CAP REGULATION


The literature on price-cap regulation is extensive and, for the most part, highly technical.  However, for the purpose of developing a general understanding of the Commission's proper role under the PAEA, it is only necessary to consider the basic rationale and approach of price-cap regulation and the question of why the framers of the PAEA chose price-cap regulation as the basis/model for the new system of postal regulation.


The original proposal for replacing the regulatory regime created by the PRA with a system of price-cap regulation was made by the economists Michael A. Crew and Paul R. Kleindorfer.  We reproduce below the central points of their proposal, with the observation that the proposal is clearly addressed to the same widely voiced concerns that are discussed in the previous section:

[T]he nature of the regulation to encourage and sustain commercialization would differ considerably from the current regime on both practical and theoretical grounds.  We propose that the new regulator not employ cost-of-service regulation [footnote omitted] and not regulate all aspects of the postal business.  The regulator would directly regulate only part of the business.  The mode of regulation would be price-cap regulation, rather than the cost-of-service regulation currently employed.  To understand how such regulation might be instituted, we consider the Commission's current decision process and how this would be changed to institute price-cap regulation.


The Commission now regulates all the services supplied by the Postal Service, except international mail, using cost-of-service regulation.  The system of regulation currently operation is very similar procedurally to regulation of public utilities by state commissions and to regulation by federal commissions, such as the Federal Communications Commission and the Federal Regulatory Energy Commission.  The procedure is adversarial.  It is also complex and replete with transaction costs. . . .

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


The current system of postal regulation emphasizes due process.  As a result, it is inflexible and would prevent many of the potential benefits of commercialization from being achieved.  Cost-of-service regulation would destroy incentives for efficiency and, by continuing to subject the Postal Service to rate regulation of its competitive services, would increase the Postal Service's costs and place it at a serious competitive disadvantage.  A more flexible approach to regulation is required if commercialization is to be accomplished.


Our basic proposal is simple: only services where there is any significant monopoly power would be subject to regulation and, for these services, the mode of regulation would be price-cap regulation rather than cost-of-service regulation.


We choose price-cap regulation for a number of reasons, the most important being that it breaks the link between cost and price that exists with cost-of-service regulation. . . .  Under the current system of cost-of-service regulation, the only reason for granting a rate increase is that the Postal Service can show that it can no longer cover its costs or that it is in danger in the near future of not being able to cover its costs.  The more the Postal Service can show that its costs have increased, the greater the total increase in revenue requirements it can seek (and obtain).  As with all systems of regulation that condition revenues on costs in this way, cost-of-service provides no incentives for cost economy or intertemporal efficiency.


By contrast, under price-cap regulation, costs and revenues are decoupled.  The basic idea of price-cap regulation is very simple.  For the period of the price cap, changing prices no longer requires the explicit permission of the regulator.  The price cap is set for the base year and is allowed to increase as a simple function of the rate of increase in the consumer price index, the GNP deflator, or some such economywide measure of price inflation.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Under our proposal, services provided by the Postal Service would be divided into two baskets.  One basket would consist of all regulated, or "reserved," services; the other basket would be the unregulated, or "unreserved," services.  The regulated basket would consist of only those services over which the Postal Service had monopoly power, and price-cap regulation would apply only to this regulated basket. [footnote omitted] . . .

[For the regulated basket, t]he Postal Service would be free to raise rates by the rate of general inflation over the period of the price cap. . . .  [T]he Postal Service would have to decide how much to increase the price for each product so as to keep the index . . . within the allowable rate of increase,


The commercialized Postal Service would be allowed to set all other prices without regulation. . . .

The advantages are that price caps provide incentives for cost economy and efficiency, reduce transactions costs by avoiding rate hearings, and permit pricing flexibility in competitive markets.  In addition, our plan provides protection against monopoly exploitation and a regulatory governance structure for resolving disputes.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


The key ingredient is to encourage competition to provide the needed incentives and discipline for productivity improvements and service innovation.  This also implies allowing postal administrations to compete and be as free as possible of the inflexibilities of regulation.  At the same time, end-to-end, universal service must continue to be available to all citizens as a basic ingredient of the modern nation-state.  The appropriate balance between these dictates of promoting competition, decreasing regulatory transactions costs, and maintaining the backbone of a universal network can be accomplished by a well-delineated price-cap regime.


Other prominent economists who testified before the House Subcommittee on Postal Service in support of the basic approach of H.R. 22 emphasized the same objectives: decreased regulatory burden, increased flexibility in designing and pricing postal products, and improved incentives for efficiency.  William J. Baumol stated:


Given the fact that immunity from competition for the Postal Service grows increasingly elusive, even if it were considered desirable, the necessity of increased flexibility in decision making, with decreased delay in adaptation to rapidly evolving market conditions, grows ever more imperative.  This is called for not only by the needs of the Service itself, that is, by the requirements for its continuing viability, but even more urgently by the public interest, which will be served poorly by ill-conceived restrictions that impede the workings of the organization and hamper its efficiency in serving the public's requirements.


The proposed changeover in postal regulation from the current arrangement to a price cap regime constitutes an opportunity to obtain the requisite increase in flexibility.  In addition, price caps promise to provide some incentives for increases in efficiency, with savings for customers and rewards for good performance to Postal Service personnel.  Though the price-cap mechanism was designed for the circumstances of a privately-owned, profit-seeking firm that is regulated to prevent the exercise of market power, it is possible in principle to adapt the arrangement to the situation of an enterprise such as the Postal Service.  Thus, though the price cap mechanism will probably match the needs of postal regulation rather imperfectly, the approach has considerable attraction in terms of its prospective contribution to the public interest.


The matter is made urgent by the growing threat from electronic competition and rivalry from other sources.  By the very nature of price caps, they should bring with them a considerable increase in freedom in decision making such as is now needed.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .


It is desirable for price-capping purposes that postal services be grouped into several large baskets, each basket (except the competitive basket) subject to its own overall price ceiling, that is, a ceiling on the average price of the services it contains.  Experience indicates that the basket approach is essential to provide the requisite pricing flexibility. . . .


It is also essential that the legislation avoid any impediments to the introduction of new services.
V.
REGULATIONS THAT ARE CONSISTENT WITH THE PURPOSES OF THE PAEA AND THE RATIONALE OF PRICE CAP REGULATION, AND THAT WILL PROVIDE A FAIR TEST OF THE ACT'S REGULATORY APPROACH

This section reviews what Time Warner believes are the most consequential issues concerning the regulation of market-dominant products, and recommends approaches that we believe are consistent with the rationale of price-cap regulation and will be conducive to realization of the central aims of the PAEA. 

§ 3622(d)(1)(B)

§ 3622(d)(1) provides that '[t]he system for regulating rates and classes for market-dominant products shall-- . . . (B) establish a schedule whereby rates, when necessary and appropriate, would change at regular intervals by predictable amounts."  

Though the matter is not entirely free from doubt, this language appears to vest authority over the timing and frequency of rate adjustments in the Commission.  Moreover, that rate increases be regular and predictable has been among the most strongly and widely voiced objectives of the mailing community since the beginning of the movement for regulatory reform.  Time Warner therefore joins with other commenters in the view that the Commission should establish by regulation a fixed annual date, on or around  July 15 on which rate changes will take effect, and should further provide that rates may not be changed more frequently than annually.

§ 3622(d)(1)(C)(i)

§ 3622(d)(1) provides that '[t]he system for regulating rates and classes for market-dominant products shall-- . . . (C) not later than 45 days before the implementation of any adjustment in rates under this section, including adjustments made under subsection (c)(10) [relating to negotiated service agreements]--(i) require the Postal Service to provide public notice of the adjustment."

Time Warner believes that the clear import of the phrase "not later than" is that the new system shall require the Postal Service to provide at least 45 days notice or proposed rate adjustments.  In agreement with other commenters, and in view of recent experience demonstrating that 45 days is insufficient time for mailers and the Postal Service to make the software and other changes necessary to prepare for implementation of new rates,
 Time Warner recommends that the Commission require the Postal Service to provide at least 90 days advance notice of proposed rate changes.

§ 3622(d)(1)(C)(ii)-(iv)

§ 3622(d)(1)(C)(ii)-(iv) authorize the Commission to review prospective rate changes that have been announced by the Postal Service solely with respect to their compliance with the annual limitation of § 3622(d)(1)(A) (the price caps).  The Commission's remedial power if noncompliance is found is limited to "describ[ing] the actions to be taken to comply with the limitation under subparagraph (A)."  

The Commission should make clear by regulation that its review of announced rate changes prior to implementation under § 3622(d)(1)(C) will extend no further than to the issue of compliance with the rate caps contained in § 3622(d)(1)(A).
§ 3622(f)

§ 3622(f) authorizes the Postal Service to file within one year of enactment of the PAEA a rate case that will be governed by the provisions of the PRA and its implementing regulations as in effect before the date of the PAEA's enactment.

The Commission should adopt an interpretative rule or policy statement stating that the law does not permit the Postal Service to make duplicative rate adjustments for the same period of time by increasing rates under both the old law (via a final rate case under § 3622(f)) and the new one (via a § 3622 rate adjustment).  One possible way of formulating such a ruling would be to state that the Postal Service may not adjust rates under the PAEA for any period that antedates the conclusion of the test year used in the final rate case under the PRA.

Time Warner believes that § 3622(d)(1)(B)'s provision that the system established under the PAEA shall "establish a schedule whereby rates, when necessary and appropriate, would change at regular intervals by predictable amounts" (emphasis added) provides an adequate statutory basis for the Commission to adopt a rule stating that such a double-recovery is not authorized by the PAEA.

§ 3653

§ 3653 instructs the Commission to conduct an "[a]nnual determination of compliance with respect to the rates in effect during the previous year and to make written findings with respect to (a) their compliance with chapter 36 or regulations promulgated thereunder, and (b) whether any service standards in effect during such year were not met.  The Commission's determination is required to be made within 90 days of the filing by the Postal Service of the annual report to the Commission required by § 3652, and is presumably expected to be based in substantial part of the contents of that report.  Additionally, § 3653(a) requires the Commission to "promptly provide an opportunity for comment on [the Postal Service's annual report to the Commission] by users of the mails, affected parties, and an officer of the Commission who shall be required to represent the interests of the general public."   The clear implication is that the opportunity for public comment must come in time for the Commission to take the comments into account in conducting its determination of compliance.

In instances where the Commission makes a written finding of noncompliance, it is required to take action in accordance with the remedial provisions of § 3662 (the complaint provision), as if a complaint had been filed and found to be justified.

§ 3653 plainly creates an opportunity for regulation of market-dominant products that is anything but "light-handed."  It is of the utmost importance that § 3653 not become a mechanism for micromanagement of rates or of service, that it not be turned into a version of the traditional omnibus rate case (only conducted in retrospect rather than in prospect).  If that were to happen, the Act's intended reduction in regulatory burden would be undone.

Several aspects of the way that the PAEA structures the annual compliance review point clearly to the conclusion that it is not intended to be treated as an adjudicative proceeding or employed for the kind of detailed regulation associated with traditional rate cases.  First, there is the quite short time period of 90 days in which the Commission must complete its review.  Second, there is the provision for public participation only via written comments on the Postal Service's annual report, which strongly suggests by negative implication that additional public participation is not appropriate to the nature of the proceeding.  Third, there is § 3662's greatly strengthened provision for complaints, which authorizes the Commission to provide an appropriate remedy to individual mailers who may be adversely affected by a failure of the Postal Service to comply with statutory requirements.

Time Warner therefore recommends that the Commission adopt regulations providing: 

(i)
that in performing its annual compliance review under § 3653, the Commission will, absent extraordinary justification, make a determination of "noncompliance" only with respect to matters that involve a clear and determinate obligation imposed on the Postal Service by either the statute or the Commission's regulations at the time the rates were in effect; and

(ii)
that, except for the opportunity to comment on the Postal Service's annual report as provided in § 3653(a), the Commission will afford no opportunity for participation by the public or interested parties in annual compliance reviews under § 3653. 

§ 3662

§ 3662 provides for review by the Commission of alleged instances of nonconformance by the Postal Service with the requirements of chapter 36 or of five specified provisions from other chapters of the Act.  The Commission is required to take remedial action in any instance in which it finds a complaint to be justified.  There is no express limitation or requirement concerning when a party may or must bring a complaint.

Complaint proceedings, if not properly limited, pose a threat of micromanagement and endless, burdensome administrative process every bit as great as that posed by annual compliance determinations.  This is so because the range of potential "violations" within the Commission's complaint jurisdiction is vast, the breadth of its remedial powers is almost unqualified,
 and the statutory language imposes no limits on the time when complaints may be brought, how many complaints may be brought, or how trivial the matters complained of may be (other than the trivial requirement that a complaint must  raise "material issues of fact or law," which will virtually always be the case when any credible claim of noncompliance is raised).  

However, while the language of the Act imposes no significant limitations on the Commission's authority to hear complaints, neither does it impose limitations on the Commission's authority to determine what complaints it will not hear, or to impose conditions on the timing of complaints, the substantiality of the matters that must be raised, and the burdens of proof that must be met.

With the understanding that the Commission retains the power to hear any complaint that meets the minimal jurisdictional requirements specified in the Act, when it believes there are good reasons for doing so, Time Warner recommends that the Commission establish by regulation the following reasonable general policies with respect to the exercise of its complaint jurisdiction:

(i)
that the Commission will not, absent extraordinary justification, begin proceedings on any complaint addressing a matter that is subject to a determination of "noncompliance" in an annual compliance review until after such review has been completed;

(ii)
that, in order to receive a hearing under § 3662, complaining parties will be required, absent extraordinary justification, to come forward with substantial prima facie evidence of conduct by the Postal Service that comes within the terms of § 3622(a) and for which a suitable remedy is available to the Commission; and

(iii)
that the Commission will not sustain a complaint under § 3662 that is supported by less than a preponderance of the evidence before it.

VI.
EXPEDITED IMPLEMENTATION OF THE NEW SYSTEM


At the recent Summit, Chairman Blair asked whether it would be preferable to have the new system in place approximately 12 months after enactment of the PAEA rather than to take the full 18 months permitted by the Act:

Does it make sense to litigate an omnibus rate case at the same time everyone is trying to develop a new system? . . . Does it make sense for the Postal Service pricing and marketing executives -- the same people who should be exploring how best to use pricing flexibility -- to be spending their time justifying rates under the old regime? . . .  [I]f the Commission could get the new rules in place by say October, would this be better for everyone in the community?  Might this allow the Postal Service to forego another omnibus rate case?  Under this scenario, both the Postal Service and the Commission will be better able to focus attention on the future rather than the past.
Tr. 10-11.

Postmaster General Potter, speaking immediately afterwards, responded to this suggestion approvingly:

And I am encouraged by the fact that you want to do it faster, Dan. I really congratulate you on sharing that thought. We would love to know what it is as soon as possible so that we can make recommendations to our Board of Governors on what path we need to take going forward.
Tr. 15.

For the reasons expressed by the Chairman, Time Warner strongly supports the goal of expediting implementation of the new system.  


To realize the goal of having the new system in place 12 months after enactment of the PAEA, the Commission will need to identify categories of rules that must be in effect in order for the new system to function.  Additionally, the Commission should consider whether there are categories of rules that are not essential in order for the new system to function but that would nonetheless substantially facilitate or improve its functioning.  Obviously, it would behoove the Commission to devote its energies to these two categories and to defer consideration of rules that can just as well, or better, be considered at some later stage of implementing the new system.


The first category plainly includes rules governing the basic procedural steps to be followed by the Postal Service in announcing rate changes and the Commission in allowing them to go into effect under § 3622(d)(1), as well as any regulations regarding the timing of rate changes.  The following regulations appear to fall within this category:

(i)
a regulation holding that the Commission has authority under § 3622(d)(1)(B) to determine the frequency and the timing of rate changes and establishing whether the Commission (a) will allow rates to be changed more frequently than annually, (b) will require that all rate adjustments occur on the same date, and (c) whether rates will be required to occur on a fixed, regular schedule (e.g., on the same date every year), and establishing (d) any specific limitations on the permissible timing of rate adjustments and (f) any addition to the minimal 45-day notice period specified in § 3622(d)(1)(C)--

As discussed in the previous section, Time Warner recommends that the Commission establish a fixed annual date, on or around August 1, for the implementation of rate adjustments and require the Postal Service to provide at least 90 days notice of prospective rate adjustments.
(ii)
regulations setting out the information that must be supplied by the Postal Service along with its notice of rate changes in order to: (1) enable the Commission to carry out its review for compliance with the caps; and (2) provide mailers and the public with adequate notice of the details of the planned adjustments--

(iii)
regulations setting out any data requirements regarding workshare discounts that either further specify or supplement those explicitly stated in § 3622(e)(4)--

 (iv)
at least on a provisional basis, a set of procedures and filing requirements regarding the form, content, and required supporting materials for a Postal Service request to adjust rates under the exigent circumstances provision of  § 3622(d)(1)(E)--

However, the Commission need not and should not attempt to determine a substantive standard for granting Postal Service requests under the exigent circumstances provision (other than the standard set out in § 3622(d)(1)(E) itself) until presented with the concrete circumstances attending an actual Postal Service request under that provision;  the kind of judgment that the Commission is called on to make in deciding whether to grant such a request cannot be exercised well in the abstract or upon hypotheticals; moreover, to the extent that such a standard might err of the side of leniency, it would undermine the discipline that the price caps are intended to instill, and to the extent that it might err on the side of stringency, it could create perverse incentives to find alternative ways of circumventing the caps.

The second category, regulations not essential to initial implementation of the new system but that would facilitate or enhance its operation, chiefly concerns providing the Postal Service and all other interested parties with a global understanding of how the new system will work and of the distinctive functions and interrelations of its various parts.  It includes questions about the scope of the issues the Commission intends to address in various stages of the process and, in some instances, the Commission's understanding of the scope of its jurisdiction.  Guidance as to what the Commission expects of the Postal Service and how it envisages its role in reviewing announced rates under § 3622(d)(1)(C), the previous year's rates in its annual compliance review under § 3653, and complaints brought under § 3662 could have enormous value in informing the expectations of all interested parties, helping them to protect their legal rights and to avoid fruitless pursuit of administrative process, and enabling the Postal Service to know where it needs to focus its efforts when it formulates and implements rate adjustments and what information it needs to gather in order to facilitate the Commission's review of rates, service performance, or management decisions or actions.  The best way to avoid excessive administrative burdens and unnecessary contention between the Postal Service and the Commission is for the Commission to clarify to the extent possible how it understands its institutional role and expects to go about fulfilling it.


Time Warner believes that regulations addressing the following issues fall within this category:

(i)
whether the Commission's authority under § 3622(d)(1)(C) to review announced rate changes prior to implementation extends any further than to the issue of compliance with the annual limitation imposed by § 3622(d)(1)(A)--

Time Warner's view is that the language of § 3622(d)(1)(C) clearly limits the Commission's authority under that provision to the issue of compliance with the annual limitation.
(ii)
whether § 3622(e)(4) applies to all workshare discounts or only to newly established ones--

(iii)
 whether the Postal Service will be required to provide in its annual report data or other information in addition to that specified by the terms of § 3652, and what requirements will apply to the form and methodology of data collection and reporting for the purposes of § 3652--

(iv)
an interpretative rule or policy statement identifying the provisions in chapter 36 (and, where appropriate, the particular issues implicated by those provisions) that the Commission will deem to raise issues of compliance under § 3653 (the annual determination of compliance)--

For example, are the "Objectives" and " Factors" enumerated in § 3622(b) and (c) directly "applicable," of their own force (i.e., absent implementing regulations), to rates and fees, so as to create issues of "compliance" under § 3653 (as distinguished from being directly "applicable" only to the Commission's design of the new system)?

Time Warner's view is that these provisions, with the possible exception of the attributable-cost recovery requirement mentioned in § 3622(c)(2), are by their terms directly applicable to the Commission's design of the new system but not to rates, postal services, or actions of the Postal Service as such.

(v)
a regulation establishing a standard of substantiality and clarity with respect to matters that the Commission will deem to raise issues of compliance under § 3653--

For example--

in view of the procedural and temporal limitations on the annual compliance review, should the Commission establish a presumption that matters that have a de minimis or insubstantial impact on the mailstream will not be deemed to raise issues of compliance?

in view of the far-reaching, mandatory remedies that may be triggered by a finding of noncompliance under § 3653, should the Commission establish a presumption against making findings of noncompliance with respect to matters where the fact of noncompliance is in substantial doubt or where the Postal Service cannot fairly be expected to have anticipated that its actions would be deemed to constitute noncompliance?

As discussed in section V above, it is Time Warner's view that the Commission should provide that it  will, absent extraordinary justification, make a determination of "noncompliance" only with respect to matters that involve a clear and determinate obligation imposed on the Postal Service by either the statute or the Commission's regulations at the time the rates were in effect.

 (vi)
whether the Commission will entertain complaints under § 3662 regarding matters subject to review in the annual determination of compliance under § 3653 before the Commission has completed its determination of compliance for the relevant period--

Time Warner's view is that complaints regarding matters subject to a finding of noncompliance in the annual compliance review should not be entertained until after the review is completed.

CONCLUSION


The Commission's success in implementing and administering the PAEA is likely to be judged on the basis of the Postal Service's ongoing viability as a self-sustaining enterprise that remains capable of providing affordable universal service for a core of reserved (monopoly) products.  That the Commission achieve success, so defined, is vital to the interests of Time Warner.  Key to the prospects for achieving that success, Time Warner believes, is that the Commission keep faith with the PAEA's fundamental objectives of reducing the heavy costs of regulatory process on the postal system and allowing the Postal Service greater freedom to design and price its products in accordance with the evolving realities of the market.  
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� See Postal Regulatory Commission, Summit Meeting–Postal Customer Needs in a Changing Regulatory Environment (March 13, 2007) ("Summit Meeting"), Tr. 149-50 (remarks of David Levy: "[H]ow the law affects the Postal Service and the other stakeholders will in this instance largely be up to the Postal Regulatory Commission").


� 152 Cong. Rec. H9180 (daily ed. Dec. 8, 2006) (statement of Rep. McHugh).


� 152 Cong. Rec. H9180 (daily ed. Dec. 8, 2006).


� See, for example, remarks of: Markus Wilhelm, Tr. 27, 28-29 ("What it requires is a cultural change within the Post Office and within the PRC and also within the industry. . . . Most of all the Post Office I think has to use the flexibility that it has gotten in packaging and pricing across all market dominant products, not merely in a particular class or even rate category.); Jody Berenblatt, Tr. 34, 35 ("The cap system has to provide incentives to the Postal Service to be more efficient but also the Postal Service needs to be able to have freedom to innovate. . . . [W]e need to have a regulator that is generous and allows the Postal Service the freedom to grow and to innovate.  We're concerned that generally speaking regulatory oversight takes away that freedom to experiment and make mistakes, because you can't actually learn without making mistakes. So the new system should have a very light hand in innovative areas such as NSAs which is only one source of innovation so far."); Steve Laserson, Tr. 42-43 ("One of the key elements of Postal reform legislation is to provide for pricing flexibility.  I would encourage the Postal Service and the Commission to consider this flexibility in its widest sense and use it to better meet the varying needs of its customer segments and the use indications within each segment. I believe it is incumbent upon the Postal Service to develop a genuine understanding of these needs and apply this understanding to rate setting, rate implementation and service levels."); David Levy, Tr. 150 ("Congress intended that regulation of market dominant products that have rates under the cap would be more streamlined and flexible in the past. If the result of this legislation were to impose a CPI cap on top of the same old regulatory scheme or something even more heavy handed and intrusive, the Act really would be a cruel joke on the Postal Service.  I don't think that's what Congress intended."); Ian Volner, Tr.168-69, 171 ("I don't think we need to pour stale wine into new bottles. This statute is meant to make a major change, not only in the way the Postal Service behaves but what the role of the Regulatory Commission is. . . . [A] central role of the Commission . . . is to protect the flexibility the statute gives to the Postal Service, and that to me means don't try to second guess them.  Under the current statute there is some authority really to say, gee, I wouldn't do it that way. Here's a better way, and some of them complaining about the last rate case may involve just that.  Whether it's economic principle or business judgment or what, this statute is intended to -- if not completely eliminate -- then to minimize to the fullest extent legally possible the role of the Commission in microscopic examination of Postal Service costs.  Don't second guess.  Protect the  flexibility the Postal Service has. . . . The Commission is no longer -- as the old statute provided -- a "partner" with the Postal Service. The Commission is much more of an umpire calling balls and strikes. . . . [T]here have to be changes in the way the Commission thinks about itself.").


� The difficulty of letting go of assumptions and habits of thought that have become ingrained under a previous system is illustrated by the fact that it took nearly fifteen years of raging battles at the Commission and in the courts to finally dispel the belief that the PRA required the same costing methodology (fully distributed costing) that had been used by the old Post Office Department.  Similarly, unexamined assumptions that what was true under the old law will continue to be true under the new one are often heard in discussions of how the PAEA will operate: for example, that something like a "revenue requirement" will continue to exist, that the Commission will somehow continue to regulate the contributions of subclasses to institutional costs, that it will continue to determine the passthrough percentages for workshare discounts, that rates will continue to be subject to a generalized requirement of "fairness and equity," and that interested parties will have an opportunity to challenge the legality of rates prior to their implementation.


� The quoted passages appear in Crew and Kleindorfer, Pricing, Entry, Service Quality, and Innovation under a Commercialized Postal Service, in Governing the Postal Service 158, 160-61, 163, 164, 170 (J. Gregory Sidak ed., Washington, D.C.: AEI, 1994).  Since publishing their original proposal, Crew and Kleindorfer have substantially expanded and qualified their discussion of price-cap regulation, and they have been strongly critical of some features of H.R. 22 and its successors.  See Crew and Kleindorfer, A Critique of the Theory of Incentive Regulation: Implications for the Design of Performance Based Regulations for Postal Service, in Future Directions in Postal Reform 37-65 (Crew and Kleindorfer ed., The Netherlands: Kluwer, 2001), and Crew and Kleindorfer, The Postal Service in Transition, Testimony before the Subcommittee on the Postal Service, Committee on Government Reform and Oversight, U.S. House of Representatives, April 16, 1997.  However, the quoted materials represent the approach adopted in H.R. 22 and maintained in succeeding versions of reform legislation through its final passage as the PAEA.  Moreover, Crew and Kleindorfer's overall assessment of H.R. 22, in the testimony just referred to (at 3), was that "H.R. 22 is a critical legislative initiative. . . .  It proposes the adoption of state-of-the-art regulation in the form of price-cap regulation."


� Comments on the Price Cap Proposal for the U.S. Post Office: Promises and Avoidable Perils for the Public Interest, Statement of William J. Baumol to the Committee on Government Reform and Oversight, House of Representatives, April 16, 1997  See also Comments of John C. Panzar on H.R. 22 (Postal Reform Act of 1997) (testimony presented at the same hearing) at 4 ("I view greater flexibility to meet competitive challenges as the principal benefit of a move toward price cap regulation").


� Implementation of new rates is a multi-step process that involves software programming by industry providers such as Pitney Bowes and Experion, system testing after the new software is installed on clients' machines, and adequate lead time to prepare mailing lists prior to implementation.


� One remedial power granted to the Commission, the power under § 3662(d) to impose fines on the Postal Service in cases of deliberate noncompliance, is, in Time Warner's view, ill conceived.  The burden of any fines ordered under this section (which must be paid from the Competitive Products Fund) is much more likely to fall on mailers than on Postal Service management, i.e., on the probable victims rather than the probable perpetrators of any deliberate noncompliance.
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