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The American Bankers Association ("ABA") respectfully submits these reply comments concerning questions 5-9 of the “Notice of Inquiry No. 1 Regarding Status of Settlement Agreement” (“NOI”) issued by the Commission on September 27, 2005.  ABA is a participant in this case and a signatory to the Modified Stipulation and Agreement submitted to the Commission on October 5, 2004.  We discuss each question in turn.

QUESTION 5

5.
The Postal Service filed its Memorandum and the attached material with an intent to formulate guidance for Bank One and future Negotiated Service Agreements, i.e., effectively establishing a precedent for review of volume-based Negotiated Service Agreements.  The Postal Service has anticipated the need to solicit comments on this material.  The Chase position is that the signators of the settlement agreement should be inhibited from commenting on this material if it is accepted into the record.


The participants that have signed the Modified Stipulation and Agreement have agreed:  “to the extent that matters presented in the Postal Service/Bank One Request, in any Commission Recommended Decision on that Request, or in any decision of the Governors of the Postal Service in this docket, have not actually been litigated, the resolution of such matters will not be entitled to precedential effect in any other proceeding.”  Agreement at para. 14.  Because the Commission believes that similarly situated mailers should be allowed an opportunity to participate in Negotiated Service Agreements under similar terms and conditions, whatever recommendations the Commission makes in one case has precedential value in the next case.

a.
How do the participants who signed the settlement agreement view the status of the settlement agreement in light of (1) the Chase petition to reopen the record, (2) the issues outlined above, including the potential for establishing precedent, and (3) paragraphs 9 and 10 of the settlement agreement which specify the record upon which the agreement is based, and the limitations on filing further pleadings or testimony? 

b.
How should the Commission balance any due process rights available to the settlement participants to subject new testimony to adversarial testing, and the commitments made by the settlement participants in the settlement agreement?


ABA agrees with other commenting parties that the Modified Stipulation and Agreement (“Stipulation”) binds its signers to support the proposed rate and classification changes attached to the Stipulation.  See, e.g., OCA Response at 1; Valpak Comments at 1.  The Stipulation constitutes “total and final settlement of this proceeding,” Stipulation ¶ 10, and binds the participants in any further “proceedings involving the honoring, enforcement, or construction of” the Stipulation, id. ¶ 13.  The signatories may withdraw from the Stipulation only in certain enumerated circumstances, all of which have expired, id. ¶ 11.


The proffer of additional evidence by J.P. Morgan Chase and the Postal Service is not a change in circumstances that entitles the signatories to renege on their commitment.  J.P. Morgan Chase and the Postal Service have offered this supplemental evidence in support of the same NSA terms set forth in the Stipulation.  The Stipulation clearly contemplated that the NSA proponents might submit additional testimony or argument in support of those terms.  Paragraph 10(c) expressly allows any signatory to file further “pleadings, testimony, or comments in support of this Stipulation and Agreement.”  Stipulation ¶ 10(c).


In Order No. 1443, the Commission reiterated its policy of encouraging voluntary settlement of rate and classification cases:

The Commission has a longstanding policy favoring the settlement of important issues through negotiations among participants, independent of Commission action.  The settlement process allows participants to formulate proposals that represent a consensus as to the optimum approach to resolve contested issues.  The settlement proposals that are generated facilitate the Commission’s independent decision making process by informing the Commission of approaches to resolving contested issues that have been thoroughly considered and have the support of the participants agreeing to the settlement.

The settlement of contested issues facilitates the Commission’s review of Postal Service requests because of its inherent efficiency and cost effectiveness.  If settlement resolves all factual issues, whole portions of the hearing process may be eliminated.  Settlements may obviate the need for rebuttal and surrebuttal testimony and the related discovery process, providing a substantial cost benefit to the participants.  This also will preserve the Commission’s resources and allow the Commission to make decisions in a more timely fashion as the procedural schedule will not have to accommodate the eliminated tasks.
Order No. 1443 (Aug. 23, 2005) at 14-15.  If the Commission wants the Postal Service and future NSA partners to rely on this policy in the future, the Commission needs to make clear that settlement agreements will be enforced.

QUESTION 6

6.
The Commission has noted, in PRC Order No. 1443, that adequacy of notice is an extremely important issue especially where a request has been filed under expedited rules for functionally equivalent agreements.  The functionally equivalent rules are meant to send a clear signal that no new major issues are present in the request.  Reopening the record opens the possibility for consideration of novel issues related to pure volume-based discount Negotiated Service Agreements.  Interested persons who have not intervened in this docket potentially may allege that inadequate notice has been provided to alert them to the existence of novel and precedent setting issues.  How should the Commission view this potential problem, and what possible steps can the Commission take to alleviate this situation?


The ABA agrees with other participants that the NSA proponents’ proffer of additional evidence in support of their original request for approval of NSA discounts without a cost savings cap raises no issues of due process for current nonparticipants in the case.  Order No. 1409, the first Commission notice and order in this case, expressly stated that “The agreement does not establish a limit on the maximum cumulative discount available to Bank One.”  Id. at 6 (first full sentence) (emphasis added) (June 24, 2004), republished at 69 Fed. Reg. 39520, 39521 (June 30, 2004).  Accord, DMA Comments at 1-3; J.P. Morgan Chase Comments at 16-22; OCA Response at 3; PostCom Response at 1-2; USPS Responses at 15-16; Valpak Comments at 2-3.

QUESTION 7

7.
The Bank One Negotiated Service Agreement is based on a declining block rate volume discount element and an address correction cost savings element.  The Bank One Negotiated Service Agreement request was filed as an agreement functionally equivalent to the Capital One Negotiated Service Agreement, which also included volume discount and cost savings elements.  The Bank One record was developed considering both elements.  Reopening the Bank One record potentially will lead to the consideration of issues directly related to Negotiated Service Agreements based solely on pure volume-based discounts.  Given this potential, both participants and interested persons who have not intervened in this docket are invited to comment on the use of the Bank One docket to potentially decide issues related to Negotiated Service Agreements based solely on pure volume-based discounts.


This case does not involve “pure volume-based discounts,” and the ABA joins the other commenting parties in urging the Commission not to inject this extraneous issue into the record.  See DMA Comments at 3-4; J.P. Morgan Chase Comments at 23-26; OCA Response at 2-3; PostCom Response at 1-2; USPS Responses at 2-6, 15-16; Valpak Comments at 1-3.


The NSA discounts proposed by Bank One and the Postal Service are a hybrid of both cost savings and volume incentive discounts.  
The Commission has already held that discounts may be recommended without a cost-savings cap, if uncapped discounts appear likely to earn a positive contribution for the Postal Service:

The addition of a stop-loss cap in this case should not be construed as establishing a precedent that all NSAs, or even all NSAs functionally equivalent to the Capital One agreement must include a stop-loss cap. That is not the Commission's view. The reliability of before rates volume estimates is a factual issue that must be evaluated by the Commission, but this does not bar an NSA without a stop-loss cap.  

Op. & Rec. Decis. (Dec. 17, 2004), Concurring Opinion at 3.  Thus, the issue on reopening is simply whether a cap is appropriate in this case.  The Commission should deal with pure volume discounts in the Bookspan NSA case (Docket No. MC2005-3) or another case where a pure volume discounts are actually proposed.

QUESTION 8

8.
The Commission realizes that until the Postal Service and Chase actually present new data and/or testimony it may not be possible for a participant to evaluate whether it will conduct discovery or file rebuttal testimony.  Given this limitation, participants are invited to comment on any plans or considerations for discovery and/or rebuttal testimony.


The ABA does not currently intend to conduct discovery or file rebuttal testimony in this case, although it reserves the right to do so if the Commission expands the scope of the issues or participation in this case.

QUESTION 9

9.
The Commission invites comments on possible improvements and/or changes to the procedural framework detailed in PRC Order No. 1443.  Comments will be considered that either include the reopening of the record, or base the reconsideration on the existing record.


For the reasons set forth in the other parties’ initial comments, the Commission should limit reopening to the specific issue for which the Governors have sought reconsideration—whether removing the cap on the discounts available to J.P. Morgan Chase is reasonably likely to have positive financial impact on the Postal Service.  The Commission should not consider the merits of pure volume discounts, an issue extraneous to this case, but squarely raised in the Bookspan case.  

CONCLUSION

For the reasons stated above, the Commission should reopen the record, reconsider the merits of imposing a cost-savings cap, and modify the Recommended Decision by eliminating the existing cap on discounts.
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