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UNITED STATES OF AMERICA 
POSTAL RATE COMMISSION 

WASHINGTON, DC 20268-0001 
 

Rate and Service Changes to Docket No. MC2005-3 
Implement Baseline Negotiated 
Service Agreement with Bookspan 
 

PRESIDING OFFICER’S COMBINED RULING GRANTING IN PART AND DENYING 
IN PART MOTION OF BOOKSPAN FOR ISSUANCE OF PROTECTIVE ORDER  

AND GRANTING MOTIONS FOR LATE ACCEPTANCE 
 

(Issued September 9, 2005) 
 

On August 23, 2005, and again on August 30, 2005, co-proponent Bookspan 

filed motions requesting protective orders, as provided for in § 31a of the Rules of 

Practice (39 CFR § 3001.31a.).1  These motions request a general blanket protective 

order for responses to future interrogatories concerning mailing practices beyond the 

types of mail covered by this NSA, and/or concerning Bookspan’s business 

relationships or potential relationships with its vendors, strategic business alliances, or 

other entities, and a protective order relating to six specific interrogatories, which,  

                                            
1  Motion of Bookspan for Protective Order Regarding Responses to Interrogatories of the Office 

of the Consumer Advocate, August 23, 2005 (August 23 Motion for Protective Order); Motion of 
Bookspan for Protective Order Regarding Responses to Interrogatories of the Office of the Consumer 
Advocate, August 30, 2005 (August 30 Motion for Protective Order) (and together with August 23 Motion 
for Protective Order, Protective Order Motions or Motions).  Bookspan’s August 30 Motion for a Protective 
Order purports to “extend[s] its request for a protective order to include … additional questions,” although 
its “additional” list appears ambiguous and partially repetitive of the August 23 Motion for Protective 
Order.  For purposes of this Ruling, the Presiding Officer assumes that the only additional interrogatory 
response that Bookspan is seeking to protect under the August 30 Motion for a Protective Order is 
OCA/Bookspan-T1-4. 
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including subparts, involves 25 information requests for which protective conditions are 

sought.2  These are in addition to two other interrogatory responses that the Presiding 

Officer has already protected in this case.3  In support of the Protective Order Motions, 

as it stated in its previous two protective order motions, Bookspan again asserts that 

responding to these interrogatories would require it to disclose “highly confidential and 

commercially sensitive” information which “could damage Bookspan’s competitive 

position and cause irreparable harm to Bookspan’s business interests.”4  No participant 

has filed a response to the Motions or objected to allowing the information to be 

disclosed under protective conditions.   

Discovery has been quite focused in this case, and Bookspan has been 

cooperatively providing detailed, responsive answers.  Nonetheless, for the reasons 

discussed below, Bookspan’s request for a general blanket protective order applying to 

future interrogatories is denied, and its requests for protective conditions for the Specific 

Interrogatories at Issue are granted in part and denied in part, as set forth below, 

without prejudice to Bookspan’s renewal of its requests with additional supporting detail 

on how the information sought is highly confidential, commercially sensitive or 

damaging to Bookspan’s business interests. 

 

I. Introduction 

 The Commission routinely confronts issues relating to protective conditions.  It 

has recognized that “in accordance with long-established principles governing discovery 

in civil litigation, evidentiary privileges are exceptions to the general rule that 

                                            
2  These interrogatories are:  (1) OCA/USPS-T1-10(b) and (d), redirected to Witness Posch; (2) 

OCA/USPS-T1-13(a) and (b), redirected to Witness Posch; (3) OCA/Bookspan-T2-8(b), (c), (d), (e) and 
(f); (4) OCA/Bookspan-T2-9(a), (b) and (c); (5) OCA/Bookspan-T2-10(a) and (b); (6) OCA/Bookspan-T1-4 
(which requests responses for items in subparts (a) through (k)) (Specific Interrogatories at Issue). 

3  Presiding Officer’s Ruling MC2005-3/2, August 16, 2005; Presiding Officer’s Ruling MC2005-
3/4, August 23, 2005 (Previous Protective Orders). 

4  August 23 Motion for Protective Order at 1; August 30 Motion for Protective Order at 2. 
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proceedings must be conducted in public view.”5  In commenting on the extent of the 

trade secret privilege, the Commission noted that “[i]n regulatory proceedings, the 

privilege is entitled to still less weight because the public interest, as well as rights of 

private parties, is at stake.”6  Therefore, the extent of protection, if any, “is for the 

agency to determine by balancing the harm of disclosure against the party’s need to 

prove his case and the public interest in just and accurate adjudication of disputes.”7  

The Commission also considers the following factors in deciding whether protective 

conditions are warranted:  (1) “the overall role (or standing) assumed by the proponent 

of the data’s use,” (2) “the purpose the data serves,” and (3) “the extent to which 

protective conditions interfere with or compromise the Commission’s interest in — and 

ability to provide — open and public proceedings.8  A corollary to these factors is the 

strong public policy favoring open and transparent Commission recommendations.  

Recommendations which must refer extensively to non-public information do not 

provide for a transparent decision-making process.  Given these concerns, in previous 

cases, the Presiding Officer has noted that protective conditions should be used only 

when absolutely necessary: 

As the discovery phase of this proceeding gets under way, participants are 
cautioned only to seek protective conditions for materials that are 
proprietary, commercially sensitive, or otherwise damaging in a 
meaningful way to the releasing party. This is not to suggest that such 
conditions are not useful.  Recent proceedings, however, appear to reflect 
a growing tendency to rely on such conditions as a matter of convenience 
rather than necessity. This practice, to the extent it is overused, hampers 
the administrative process and burdens the parties and the Commission.  

                                            
5  Order No. 1283, January 28, 2000, at 3, quoting Docket No. R97-1, P.O. Ruling No. R97-1/62, 

November 17, 1997, at 8; See also Order No. 1025 (“disclosure rather than protection is the rule because 
of the overriding interest requiring that each party be empowered to obtain all evidence needed to prove 
his case“) (internal quotation omitted). 

6  Order No. 1025 (August 17, 1994) at 13 (footnotes omitted). 
7  Id. at 14; see also Order No. 1283 (January 28, 2000) at 3; P.O. Ruling R2001-1/17 at 13; P.O. 

Ruling R97-1/62 at 8. 
8  Order No. 1390 (February 4, 2004) at 4. 
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Consequently, participants are urged to seek protective conditions only in 
circumstances where they are clearly necessary.  
 

P.O. Ruling R2001-1/2.  Such a concern is particularly germane to a request for a 

special discount for a single mailer. 

Due to this “strong public policy favoring public disclosure,” the burden of 

establishing the need of protective conditions is on the participant asserting their 

necessity.9  To assure there is enough evidence on the record to support their 

proposals “the proponent of a new rate or classification sometimes has a higher burden 

for disclosure.”10  This is due to the fact that “[t]he Commission eventually utilizes 

interrogatories submitted into record evidence by the parties to determine if a new 

classification is warranted and if a proposed rate is justified.”11  On the other hand, 

protective conditions may be utilized where necessary, as in the absence of “clear 

supporting evidence on which to base a decision, there is the risk of precluding the 

Commission from making an informed decision, or the Commission drawing an 

erroneous conclusion.”12 

Current Docket No. R2005-1 contains a number of discovery requests between 

interveners relating to possibly commercially sensitive data.  The Commission recently 

recognized and applauded the efforts and willingness of several participants – Advo, 

Inc. and Valpak Direct Marketing Systems, Inc. and Valpak Dealers' Association Inc. – 

to disclose volume information that could have been controversial.  As a result, the 

Commission “will be able to develop a far more reliable cost estimate that would maybe 

                                            
9  Order No. 1025 (August 17, 1994) at 14 (footnotes omitted); see also P. O. Ruling R2001-1/17 

at 11-12 (“As the proponent of the protective conditions, the Postal Service, which had objected to 
disclosure on various grounds including commercial sensitivity, has the burden of demonstrating that the 
information to be produced is confidential and that public disclosure will cause it serious harm, e.g. 
competitive disadvantage.”) 

10  See P. O. Ruling R2000-1/97 at 8, July 25, 2000. 
11  Id. 
12  Id. 
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otherwise not been quite possible, so we thank you.”13  Such disclosure is encouraging 

and is hopefully the beginning of a trend which may lead to better Commission 

recommendations based on more solid data and evidence. 

 

II. Request for a General Protective Order Applying to Future Interrogatories 

Bookspan requests the issuance of a protective order applicable to future 

interrogatories concerning mailing practices beyond the types of mail covered by this 

NSA, and/or concerning Bookspan’s business relationships or potential relationships 

with its vendors, strategic business alliances, or other entities in an effort to “avoid 

burdening the Commission with repeated requests for protective orders.”14 

 With respect to its two previous protective order motions, Bookspan provided 

nominal support in the form of generalized assertions for its claim that the information 

sought was highly confidential and commercially sensitive.15  Accordingly, in the 

absence of greater substantiation for its claim and the lack of objection by participants, 

the Presiding Officer granted those Previous Protective Orders on the basis that their 

confidentially was “likely” rather than making a finding that the information sought was 

highly confidential and commercially sensitive.  In the interest of moving this case along 

expeditiously, the limited scope and extent of those questions posed, and the minor 

                                            
13  Docket No. R2005-1, Tr. 9/5463-64. 
14  August 23 Motion for Protective Order at 2. 
15 The Commission has stated: 

[T]o the extent the Service (or other party) seeks to protect data or other information a 
specific, well-supported claim must be presented.  Minimum standards will require that 
the supporting narrative be relatively detailed and issue-specific….Under this approach, 
claims of ‘inherent sensitivity’ based on commercial business practices or broad industry 
standards generally will not suffice.  This is largely because such standards are often 
quite general; usually lack a clear or direct relationship to case-specific postal issues; and 
typically do not reflect the type of unique statutory mandates that underlie Postal Service 
operations and Postal Rate Commission responsibilities. 

Order No. 1390 at 4 (February 4, 2004) at 4.  Declarations or affidavits in support of positions of 
confidentiality and commercial sensitivity may also be helpful in making such a determination.  See 
Docket No. R2000-1, P.O. Ruling R2000-1/97 at 6, July 25, 2000. 
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effect that placing those interrogatories under protective conditions had on the public 

interest, the Previous Protective Orders were granted.   

Here, Bookspan is seeking a protective order applying to any and all future 

interrogatories concerning mailing practices beyond the types of mail covered by the 

NSA and Bookspan’s business relationships with other entities.  The standard to be 

applied to the granting of protective conditions is not whether or not something is 

outside the scope of the NSA or whether it concerns relationships to other entities.  

Indeed, such conditions are not narrow enough to protect only confidential and sensitive 

information since the types of mail eligible for discounts under this NSA and the extent 

that Bookspan’s business partners will benefit from this NSA are important issues that 

need to be explored as the Commission considers the merits of this NSA.  However, 

even if such conditions were more narrowly tailored, given the potential for abuse in 

future cases by such a precedent and the strong public policies discussed above, it 

would not be appropriate to grant a general protective order for answers to future, 

unknown interrogatories.  Bookspan’s efforts to avoid burdening the Commission are 

appreciated, but cannot come at the expense of the public interest.  One of the 

Commission’s responsibilities is protecting the public interest, and that responsibility 

outweighs the burden of an increase in workload.16  To the extent future interrogatories 

require Presiding Officer rulings, such motions will promptly be considered.  

Accordingly, Bookspan’s request for a protective order applying to future interrogatories 

is denied. 

 

III. Request for a Protective Order Applying to Specific Interrogatories  

The Protective Order Motions do not set forth the specific bases on which 

Bookspan asserts claims of commercial sensitivity on an issue-by-issue basis.  Instead, 

                                            
16  If one of the participants’ goals is to reduce the burden on the Commission through an effort to 

decrease motion’s practice, it is suggested that all participants work together informally to revise 
objectionable information requests so that the requesters obtain the information they seek without the 
need for formal pleadings from other participants. 



Docket No. MC2005-3 - 7 - 
 

 
 

 

the Motions make generalized assertions that the information sought is highly 

confidential and commercially sensitive, and accordingly, worthy of being disclosed only 

under protective conditions.  Nonetheless, as discussed above, a determination that 

protective conditions are warranted must be done on an issue-by-issue basis.  

Accordingly, based on Commission precedent, this Ruling analyzes whether or not 

protective conditions are necessary on an issue-by-issue basis using the information 

provided by the participants.  If Bookspan believes that the information used in reaching 

this Ruling’s determinations with respect to specific interrogatories or their subparts is 

incomplete, it may provide supplemental detailed, issue-specific support of its claims.  If 

necessary, it also may provide the information in camera for further review. 

Depending on the particular business, different information has different degrees 

of commercial sensitivity.  Accordingly, before analyzing the requested information 

under the principles discussed above, it is helpful to review Bookspan’s business to see 

how disclosure of certain information may cause it harm.  Since Bookspan is a book 

club direct mailer, the most commercially sensitive information would likely be related to 

marketing campaigns and corresponding response rates.  If a competitor obtained such 

information, it could use the information to take Bookspan’s customers and directly 

harm the company.  Other business information may still be commercially sensitive, 

although it would be further down the sliding scale of causing competitive harm. 

With that in mind, I turn to the Specific Interrogatories at Issue.  The 25 

interrogatories in these Motions can be divided up into four categories.  Each category 

will be addressed in turn. 

 

A. Information Relating to Bookspan’s Relationships With Other Entities 

This category of interrogatories deals with Bookspan’s relationships with other 

entities.17  These requests ask for information to determine the scope of Proposed 

DMCS section 620.11.  Proposed section 620.11 sets forth the entities that are eligible 

                                            
17  These interrogatories are:  OCA/USPS-T1-10(b) and (d); OCA/USPS-T1-13(a) and (b). 
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to share the benefits of the discount with Bookspan.  Accordingly, a clear understanding 

of this section is very important to the public and the Commission, and may weigh on 

whether the proposed language is appropriate.  Since this NSA is essentially a contract 

with a government entity, just as it would have been inappropriate for Bookspan’s 

identity to be kept confidential as a party to this NSA, it is inappropriate for other 

beneficiaries of this NSA’s identities to be kept confidential.  Put another way, these 

entities could not obtain separate “secret” NSAs with the Postal Service, and should not 

be permitted to do so indirectly through Bookspan.  Nonetheless, it is obvious that 

publicly revealing the specific names of these entities may harm Bookspan’s business.  

Accordingly, to the extent that answers to the interrogatories call for a listing of specific 

entities, those lists are protected under the conditions set forth in Appendix A.  

However, any responses or partial responses to these interrogatories that do not require 

the listing of specific entities are to be answered publicly, or a more explicit explanation 

of why protective conditions are warranted must be supplied. 

One other interrogatory in this category needs to be addressed specifically. 

Interrogatory OCA/USPS-T1-10(b) asks Bookspan to “discuss the types of entities in 

which Bookspan is considering obtaining a controlling interest.”  This request deals with 

future business plans which, in a competitor’s hands, could harm Bookspan.  

Accordingly, this information will be subject to the protective conditions in Appendix A.  

 

B. Information Related to POIR No. 1, Question 4(c) 

This category of interrogatories at issue in the Protective Order Motions seeks to 

expand upon information provided in response POIR No. 1, Question 4(c).18  

Significantly, the information provided in response to POIR No. 1, Question 4(c) was 

answered publicly.  The interrogatories in this category ask for the same information 

except for additional years on a monthly, instead of a yearly basis.  Further, current and 

future projections were already publicly provided for “New Membership” standard mail 

                                            
18  These interrogatories are:  OCA/Bookspan-T2-8(b), (c), (d), (e) and (f). 
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letters and flats for years 2006-2008.19  Interrogatories OCA/Bookspan-T2-8(d), (e) and 

(f) are seeking more general projections along these same lines.  If anything, the 

previously provided new member standard mail solicitation volumes would be more 

sensitive to disclosure because it may lead to information on response rates.  However, 

because Bookspan did not have any issues with publicly providing this information, 

aggregating that more sensitive information with other, less sensitive information should 

not transform the resulting data into something worthy of protection.  Thus, without more 

detail from Bookspan as to how the similar information from these other years will cause 

competitive harm while public disclosure of the information provided in testimony and 

response to POIR No. 1, Question 4(c) did not cause competitive harm, it is not clear 

why the responses to these interrogatories deserve protection.  Accordingly, because 

Bookspan has not met its burden here, the responses to this category of interrogatories 

are to be provided publicly, or a more explicit explanation of why protective conditions 

are warranted must be supplied. 

 

C. Information Related to the Inclusion of Promotional Materials 

This category of interrogatories seeks information on Bookspan’s decisions to 

include promotional materials of “strategic business alliances” with its mailings.20  This 

information is commercially sensitive because it could effectively allow a competitor 

access to proprietary portions of Bookspan’s business plan.  Nonetheless, several 

questions in this category only seek percentages of mailings that include promotions 

from strategic business alliances.21  Given the state of the pleadings, it is difficult to see 

how percentages of mailings will cause competitive harm.  Learning the percentage of 

mail that includes certain additional information, without details on which marketing 

                                            
19  See Bookspan-T-2 at 11. 
20  These interrogatories are:  OCA/Bookspan-T2-9(a), (b) and (c); OCA/Bookspan-T2-10(a) and 

(b). 
21  Specifically, interrogatory OCA/Bookspan-T2-9(a), (b) and (c). 



Docket No. MC2005-3 - 10 - 
 

 
 

 

campaigns include specific strategic business alliances mailings, does not appear to 

harm Bookspan’s business or benefit its competitors.  Accordingly, because Bookspan 

has not met its burden here, these percentages are to be provided publicly, or a more 

explicit explanation of why protective conditions are warranted must be supplied.  The 

rest of the information sought in this category is subject to the protective conditions in 

Appendix A. 

 

D. Information Related to the “Multiplier Effect.” 

This category of interrogatories at issue in the Protective Order Motions seeks to 

quantify Bookspan’s “multiplier effect” by breaking down the annual volume of certain 

types of mailpieces generated by a Standard Mail solicitation for the years 2002-2005.22  

The multiplier effect is an important part of this NSA as it is one of the criteria for 

functionally equivalent NSAs according to DMCS § 620.12.   

OCA/Bookspan-T1-4(a).  Interrogatory OCA/Bookspan-T1-4(a) seeks Standard 

Mail solicitation volume which is clearly subject to the NSA and has been provided in 

varying degrees already without protective conditions.  Accordingly, this information 

should be provided publicly. 

OCA/Bookspan-T1-4(b), (e), (g and (h).  Interrogatory OCA/Bookspan-T1-4(b) 

seeks information which could produce other information related to the response rate by 

First Class Mail.  In order to determine if this information could cause competitive harm, 

it is necessary to know if there are other avenues for potential customers to enroll in 

Bookspan’s clubs.  If there are other methods of enrollment, such as the telephone or 

internet, then it is difficult to see how the responses sent by First Class Mail – without 

information that sets forth the percentages of responses sent by the different enrollment 

mediums – will give a competitor the tools to determine Bookspan’s response rate.  

Accordingly, it is necessary to deny this portion of the Protective Order Motions without 

                                            
22  These interrogatories are:  OCA/Bookspan-T1-4 (which has subparts a though k).  For 

convenience, they will be referred to as OCA/Bookspan-T1-4(a) through OCA/Bookspan-T1-4(k). 
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prejudice to Bookspan’s ability to articulate in more detail how the information sought is 

highly confidential, commercially sensitive and damaging to Bookspan’s business 

interests. 

Interrogatories OCA/Bookspan-T1-4(e), (g) and (h) raise the same questions 

and, accordingly, this Ruling disposes of them in the same manner.  Additionally, given 

the state of the pleadings, it is difficult to see how an answer to OCA/Bookspan-T1-4(e), 

(g) and (h) would provide commercial sensitive information.  These volumes of 

customer responses may or may not provide information relevant to competitors since 

their contents may include orders of the feature selections, other orders, or a response 

that effectively says “send me nothing right now.”  In the aggregate, it appears that 

these responses tell you nothing about the number of orders placed or effectiveness of 

marketing campaigns. 

 OCA/Bookspan-T1-4(c) and (f).  Interrogatories OCA/Bookspan-T1-4(c) and (f) 

seek information dealing with Bookspan’s fulfillment and shipping of orders as Bound 

Printed Matter or Standard Mail parcels.  This information is worthy of protection 

because Bookspan has indicated in testimony that these methods are the exclusive 

method of order fulfillment and will reveal Bookspan’s total orders fulfilled.  See 

Bookspan-T-1 at 4-5.  Accordingly, this information is subject to the protective 

conditions set forth in Attachment A. 

 OCA/Bookspan-T1-4(i), (j) and (k).  Interrogatories OCA/Bookspan-T1-4(i), (j) 

and (k) deal with mail in the “other” category.  Mail sent by Bookspan to notify 

customers that delays occur, mail relating to questions or complaints from customers, 

and collections related mail.  It is difficult to see how the volumes in this “other” category 

in the hands of competitors will cause harm to Bookspan.  This courtesy and collections 

mail do not purport to be a large portion of Bookspan’s business focus.  Even if it were, 

because these interrogatories are seeking such information in the aggregate as 

opposed to an issue-by-issue basis, the information requested would tell a competitor 

even less about Bookspan’s handling of customer issues.  Accordingly, because 
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Bookspan has not carried its burden in showing the necessity of a protective order for 

this category of interrogatories, this information is to be furnished publicly or a more 

explicit explanation of why protective conditions are warranted must be supplied. 

 

IV. Other Outstanding Issues 

Bookspan also filed several motions for late acceptance of pleadings.23  For three 

of these motions, Bookspan believes that no participant will be prejudiced by the delay 

which was caused by longstanding vacation plans.  In light of the fact that these motions 

were not objected to by any participant and there does not appear to be any prejudice 

from granting this request, the late filings addressed in these motions will be accepted.  

For the other motion, Bookspan did not file its response until its motion for a protective 

order was ruled on by the Presiding Officer.  This is appropriate and accordingly, the 

late filings addressed in this motion will be accepted. 

                                            
23  Motion of Bookspan for Acceptance of Late-Filed Responses to Interrogatories of the Office of 

the Consumer Advocate OCA/USPS-T1-10(a) and (c) and OCA/USPS-T1-13(c) and (d), August 31, 2005; 
Motion of Bookspan for Acceptance of Late-Filed Responses to Interrogatories of the Office of the 
Consumer Advocate OCA/Bookspan-T2-6 and 7, August 31, 2005; Motion of Bookspan for Acceptance of 
Late-Filed Response to Interrogatories of the Office of the Consumer Advocate OCA/Bookspan-T1-1-3, 
September 1, 2005; Motion of Bookspan for Acceptance of Late-Filed Response to Redirected 
Interrogatory of the Office of the Consumer Advocate OCA/USPS-T2-14, September 2, 2005;  Motion of 
Bookspan for Acceptance of Late-Filed Responses to Interrogatories of the Newspaper Association of 
America and the Office of the Consumer Advocate, August 30, 2005 (partially withdrawn by the August 31 
and September 1 Motions listed above).  To the extent that the August 30, 2005 Motion for Late 
Acceptance was not withdrawn, it is moot due to Bookspan’s withdrawal of its Notice of Bookspan 
Withdrawal of Filing of Redirected Response of Witness Posch to Interrogatory of the Newspaper 
Association of America (NAA/USPS-T1-1), September 2, 2005.  Accordingly, the August 30, 2005 Motion 
for late acceptance is no longer pending. 
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RULING 

 
1. The Motion of Bookspan for Protective Order Regarding Responses to 

Interrogatories of the Office of the Consumer Advocate, filed August 23, 2005, is 

granted in part and denied in part as specified in the body of this Ruling. 

 

2. The Motion of Bookspan for Protective Order Regarding Responses to 

Interrogatories of the Office of the Consumer Advocate, filed August 30, 2005, is 

granted in part and denied in part as specified in the body of this Ruling. 

 

3. The responses that the body of this Ruling puts under protective conditions may 

be filed under the set of protective conditions appended as Attachment A, which 

shall govern access to the information therein. 

 

4. The Motion of Bookspan for Acceptance of Late-Filed Responses to 

Interrogatories of the Newspaper Association of America and the Office of the 

Consumer Advocate, filed on August 30, 2005, has been withdrawn in part or 

been rendered moot. 

 

5. The Motion of Bookspan for Acceptance of Late-Filed Responses to 

Interrogatories of the Office of the Consumer Advocate OCA/USPS-T1-10(a) and 

(c) and OCA/USPS-T1-13(c) and (d), filed August 31, 2005, is granted. 

 

6. The Motion of Bookspan for Acceptance of Late-Filed Responses to 

Interrogatories of the Office of the Consumer Advocate OCA/Bookspan-T2-6 and 

7, filed on August 31, 2005, is granted. 
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7. The Motion of Bookspan for Acceptance of Late-Filed Response to 

Interrogatories of the Office of the Consumer Advocate OCA/Bookspan-T1-1-3, 

filed on September 1, 2005, is granted. 

 

8. The Motion of Bookspan for Acceptance of Late-Filed Response to Redirected 

Interrogatory of the Office of the Consumer Advocate OCA/USPS-T2-14, filed on 

September 2, 2005, is granted. 

 

 

 George Omas 
        Presiding Officer 
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STATEMENT OF COMPLIANCE WITH PROTECTIVE CONDITIONS 
 
 

The following protective conditions limit access to materials provided in Docket 
No. MC2005-3 by Bookspan in response to Presiding Officer’s Ruling No. MC2005-3/5 
(hereinafter, “these materials”).  Individuals seeking to obtain access to these materials 
must agree to comply with these conditions, complete the attached certifications, 
provide the completed certifications to the Commission, and serve them upon counsel 
for the party submitting the confidential material. 

 
1.  Only a person who is either:  
 

(a)  an employee of the Postal Rate Commission (including the Office of 
the Consumer Advocate) with a need-to-know; or  

 
(b)  a participant in Postal Rate Commission Docket No. MC2005-3, or 

a person employed by such participant, or acting as agent, 
consultant, contractor, affiliated person, or other representative of 
such participant for purposes related to the litigation of Docket 
No. MC2005-3, shall be granted access to these materials.  
However, no person involved in competitive decision-making for 
any entity that might gain competitive advantage from use of this 
information shall be granted access to these materials.  “Involved in 
competitive decision-making” includes consulting on marketing or 
advertising strategies, pricing, product research and development, 
product design, or the competitive structuring and composition of 
bids, offers or proposals.  It does not include rendering legal advice 
or performing other services that are not directly in furtherance of 
activities in competition with a person or entity having a proprietary 
interest in the protected material. 

 
2. No person granted access to these materials is permitted to disseminate 

them in whole or in part to any person not authorized to obtain access 
under these conditions. 

 
3. The final date of any participant’s access shall be the earlier of:  
 

(a)  the date on which the Postal Rate Commission issues its 
recommended decision or otherwise closes Docket No. MC2005-3;  
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(b)  the date on which that participant formally withdraws from Docket 
No. MC2005-3; or  

 
(c)   the last date on which the person who obtains access is under 

contract or retained or otherwise affiliated with the Docket No. 
MC2005-3 participant on whose behalf that person obtains access.  
The participant immediately shall notify the Postal Rate 
Commission and counsel for the party who provided the protected 
material of the termination of any such business or consulting 
arrangement or retainer or affiliation that occurs before the closing 
of the evidentiary record.  

 
4.  Immediately after the Commission issues its last recommended decision in 

Docket No. MC2005-3, a participant (and any person working on behalf of 
that participant) who has obtained a copy of these materials shall certify to 
the Commission:  

 
(a)  that the copy was maintained in accordance with these conditions 

(or others established by the Commission); and  
 

(b)  that the copy (and any duplicates) either have been destroyed or 
returned to the Commission.  

 
5.  The duties of any persons obtaining access to these materials shall apply 

to material disclosed or duplicated in writing, orally, electronically, or 
otherwise, by any means, format, or medium. These duties shall apply to 
the disclosure of excerpts from or parts of the document, as well as to the 
entire document. 

 
6.  All persons who obtain access to these materials are required to protect 

the document by using the same degree of care, but no less than a 
reasonable degree of care, to prevent the unauthorized disclosure of the 
document as those persons, in the ordinary course of business, would be 
expected to use to protect their own proprietary material or trade secrets 
and other internal, confidential, commercially sensitive, and privileged 
information.  

 
7.  These conditions shall apply to any revised, amended, or supplemental 

versions of materials provided in Docket No. MC2005-3. 
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8.  The duty of nondisclosure of anyone obtaining access to these materials is 
continuing, terminable only by specific order of the Commission, or as 
specified in paragraphs 10 through 15, below.  

 
9. Any Docket No. MC2005-3 participant or other person seeking access to 

these materials by requesting access, consents to these or such other 
conditions as the Commission may approve. 

 
10. Bookspan shall clearly mark the following legend on each page, or portion 

thereof, that it seeks to protect under this agreement:  “Confidential-
Subject To Protective Conditions In Docket No. MC2005-3 Before The 
Postal Rate Commission” or other markings that are reasonably calculated 
to alert custodians of the material to its confidential or proprietary nature.  
Except with the prior written consent of Bookspan, or as hereinafter 
provided, no protected information may be disclosed to any person. 

 
11. Any written materials — including but not limited to discovery requests and 

responses, requests for admission and responses, deposition transcripts 
and exhibits, pleadings, motions, affidavits, written testimony and briefs —
that quote, summarize, or contain materials protected under these 
protective conditions are also covered by the same protective conditions 
and certification requirements, and shall be filed with the Commission only 
under seal.  Documents submitted to the Commission as confidential shall 
remain sealed while in the Secretary’s office or such other place as the 
Commission may designate so long as they retain their status as stamped 
confidential documents. 

 
12. Any oral testimony, argument or other statements that quote, summarize 

or otherwise disclose materials protected under these protective 
conditions shall be received only in hearing sessions limited to Bookspan 
representatives and other persons who have complied with the terms of 
the protective order and have signed the attached certifications. The 
transcript pages containing such protected testimony shall be filed under 
seal and treated as protected materials under paragraph 11. 

 
13. Notwithstanding the foregoing, protected material covered by paragraphs 

11 or 12 may be disclosed to the following persons without their execution 
of a compliance certificate.  Such disclosure shall not exceed the extent 
necessary to assist in prosecuting this proceeding or any appeals or 
reconsideration thereof.  
 
(a)  Members of the Commission. 
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(b)  Court reporters, stenographers, or persons operating audio or video 

recording equipment for such court reporters or stenographers at 
hearings or depositions. 

 
(c) Any other person designated by the Commission in the interest of 

justice, upon such terms as the Commission may deem proper. 
 

(d) Reviewing courts and their staffs.  Any person seeking to disclose 
protected information to a reviewing court shall make a good faith 
effort to obtain protective conditions at least as effective as those 
set forth in this document.  Moreover, the protective conditions set 
forth herein shall remaining in effect throughout any subsequent 
review unless overridden by the action of a reviewing court. 

 
14. A participant may apply to the Commission for a ruling that documents, 

categories of documents, or deposition transcripts, stamped or designated 
as confidential, are not entitled to such status and protection.  Bookspan 
shall be given notice of the application and an opportunity to respond.  To 
revoke confidential status, the proponent of declassification must show by 
a preponderance of the evidence that public disclosure of the materials is 
consistent with the standards of the Freedom of Information Act, 5 U.S.C. 
§ 552(b)(1)-(9), and Commission precedent. 

 
15. Subpoena by Courts or Other Agencies.  If a court or other administrative 

agency subpoenas or orders production of confidential information which a 
participant has obtained under the terms of this protective order, the target 
of the subpoena or order shall promptly (within two business days) notify 
Bookspan (or any other participant who designated the document as 
confidential) of the pendency of the subpoena or order to allow the 
designating party time to object to that production or seek a protective 
order. 

 
16. Each person desiring to obtain access to these materials must file a notice 

with the Postal Rate Commission listing name, title and position at least 
one day in advance of the day that the person signs a certification at the 
Commission’s docket section in order to receive a copy of the materials.  
A copy of the notice must also be served in advance on Bookspan. 



Docket No. MC2005-3                                                                                                               Attachment A 
Page 5 of 6 

 
 

 

CERTIFICATION 
 

The undersigned represents that: 
 

Access to materials provided in Docket No. MC2005-3 by Bookspan in response 
to Presiding Officer’s Ruling No. MC2005-3/5 (hereinafter, “these materials” or “the 
information”) has been authorized by the Commission.  The cover or label of the copy 
obtained is marked with my name.  I agree to use the information only for purposes of 
analyzing matters at issue in Docket No. MC2005-3.  I certify that I have read and 
understand the above protective conditions and am eligible to receive access to 
materials under paragraph 1 of the protective conditions.  I further agree to comply with 
all protective conditions and will maintain in strict confidence these materials in 
accordance with all of the protective conditions set out above. 
 
Name   ________________________________________ 
 
Firm   ________________________________________ 
 
Title   ________________________________________ 
 
Representing  ________________________________________ 
 
Signature  ________________________________________ 
 
Date   ________________________________________ 
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CERTIFICATION UPON RETURN OF 
PROTECTED MATERIALS 

 
 

Pursuant to the Certification which I previously filed with the Commission 
regarding information provided in Docket No. MC2005-3 by Bookspan in response to 
Presiding Officer’s Ruling No. MC2005-3/5 (hereinafter, “these materials” or “the 
information”), received on behalf of myself and/or the party which I represent (as 
indicated below), I now affirm as follows: 
 

1. I have remained eligible to receive access to materials under paragraph 1 
of the protective conditions throughout the period these materials have 
been in my possession.  Further, I have complied with all conditions, and 
have maintained these materials in strict confidence in accordance with all 
of the protective conditions set out above. 

 
2. I have used the information only for purposes of analyzing matters at issue 

in Docket No. MC2005-3. 
 
3. I have returned the information to the Postal Rate Commission. 
 
4. I have either surrendered to the Postal Rate Commission or destroyed all 

copies of the information that I obtained or that have been made from that 
information. 

 
Name   ________________________________________ 
 
Firm   ________________________________________ 
 
Title   ________________________________________ 
 
Representing  ________________________________________ 
 
Signature  ________________________________________ 
 
Date   ________________________________________ 


