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The AMERICAN BANKERS ASSOCIATION ("ABA") and the NATIONAL ASSOCIATION OF PRESORT MAILERS (“NAPM”) hereby file the following comments in response to Presiding Officer’s Ruling No. R2005-1/38.   

ABA and NAPM recognize and acknowledge that the practice of partial designations increases the administrative difficulty of compiling for the record in a very short period of time, the designations filed by several parties.  But we also share the concern noted in Commission Ruling No. R2005-1/38 that parties designating interrogatory responses not be forced to designate for inclusion in the record responses which a designating party may feel are “extraneous, irrelevant, or non-responsive.”    

Furthermore we question the premise of the Postal Service’s response to partial designations, which is to claim that it has the right to “counter-designate” the remaining undesignated subparagraphs within a numbered interrogatory.  The Commission Rules of Practice at Rule 30(e)(2) allow parties to designate responses to written cross examination; but do not address whether a party can designate its own witness’s responses  if no other party has chosen to designate them.  We submit, however, that if the Postal Service, or any other party, is allowed to designated portions of its own witnesses responses which other parties have chosen not to designate, this will only encourage parties to attempt to “improve” their witnesses direct testimony by injecting into interrogatory responses self-serving statements which are not responsive to the interrogatory.

ABA and NAPM believe that the Commission should either expressly allow partial designations ( i.e., designation of subparagraphs “a,” “b, “c,” etc. within a numbered interrogatory) or expressly disallow them.  But the Commission should not adopt a policy of allowing partial designations, and then allowing a party to counter-designate undesignated responses of its own witness; since such a policy effectively indirectly negates partial designations and encourages parties to attempt to improve testimony of their witnesses by interrogatory responses which are unrelated to the interrogatory.  

Although we believe that it is a close question, on balance ABA and NAPM feel that it is best to allow partial designations and not to allow a party to counter-designate undesignated responses of its own witness.  However, regardless of whether the Commission expressly allows or expressly disallows partial designations, the most important step it can take is to clarify its policy on this issue.  Once the policy is clarified, the parties can draft their interrogatory questions and responses accordingly.  

ABA and NAPM also note their belief that all parties have been operating in good faith on this issue in the absence of a clear rule.  For this reason, ABA and NAPM will not object to any counter-designations made by the Postal Service in this case (within a numbered interrogatory which has been partially designated) prior to the time when the Commission may issue a rule disallowing such counter-designations; nor will we object (except in the case of re-directed responses discussed in the next paragraph) if the Commission rules that the entire interrogatory number must be placed into the record where we have designated only a subparagraph of a numbered interrogatory.

Lastly, we note that if any limits are put on the practice of partial designation of responses, there should be an exception in cases in which the Postal Service, or other party sponsoring a witness, redirects portions of a question to another witness.  In such cases, the designating party should be able to designate only those parts answered by the relevant witness.
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