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P R O C E E D I N G S

(10:03 a.m.)



CHAIRMAN OMAS:  Good morning.  Before I begin today's hearing I'd like to just make an announcement.



Two Commissioners are not present today.  Commissioner Goldway is in the process of having her first grandbaby born.  Her granddaughter was brought to the hospital this morning.



Unfortunately, Commissioner Tisdale is not with us because his mother passed away about a day or so ago.  Everyone was very encouraged that she had come back, but she failed again and passed away.



Our sympathy is with Commissioner Tisdale, and our joy is with Commissioner Goldway.



Again I will say good morning.  Today we are holding a prehearing conference in Docket No. MC2005-2 concerning a proposed negotiated service agreement between the Postal Service and HSBC North America Holdings, Inc.



This case involves a request to implement a negotiated service agreement that is offered as a fundamentally equivalent to the negotiated service agreement between the Postal Service and Capital One Services, Inc. that this Commission approved not quite two years ago.



I am George Omas, Chairman of the Commission.  With me this morning are Vice Chairman Tony Hammond and Commissioner Dana Covington.



The Postal Service and HSBC propose that they be authorized to establish unique reciprocal rates and fee provisions.  Under this agreement, HSBC would forego the physical return of certain first class mail solicitation that are undeliverable as addressed and cannot be forwarded under existing regulations.



Instead, the Postal Service would provide HSBC with electronic address corrections.  HSBC would not pay fees for these electronic address corrections.  In addition, HSBC would be eligible for per piece discounts on those portions of first class mail volume that exceeds specific volume thresholds.



The reporter in this case is Heritage Reporting Corporation.  There are forms for noting appearances available at the table as you enter the hearing room.  If you wish to purchase transcripts, you should see the reporter after today's conference or call (202) 628-4888.



At this point I would like to ask counsel to identify themselves for the record.  The United States Postal Service?



MR. KOETTING:  Thank you, Mr. Chairman.  My name is Eric Koetting, and I will be representing the Postal Service in this proceeding.



CHAIRMAN OMAS:  Thank you.



HSBC North America Holdings?



MS. LEONG:  Good morning.  My name is Joy Leong from Sidley Austin Brown & Wood, and my partner, David Levy, and we're representing HSBC North America Holdings, Inc.



CHAIRMAN OMAS:  The American Postal Workers Union?



MR. TABBITA:  Phillip Tabbita for the American Postal Workers Union.



CHAIRMAN OMAS:  Thank you.



Discover Financial Services, Inc.?



(No response.)



CHAIRMAN OMAS:  Office of the Consumer Advocate?



MR. COSTICH:  Thank you, Mr. Chairman.  Rand Costich for the OCA.  With me is Shelley Dreifuss, Director of the office.



CHAIRMAN OMAS:  Thank you.



David Popkin?



(No response.)



CHAIRMAN OMAS:  Val-Pak Dealers Association, Inc.?



MR. MILES:  Mr. Chairman, John Miles on behalf of Val-Pak Dealers Association and Val-Pak Direct Marketing Systems.



CHAIRMAN OMAS:  Thank you.



Is there anyone I've missed?



(No response.)



CHAIRMAN OMAS:  Order No. 1431 set the initial procedure for this case.  It emphasizes that the Commission encourages communication between participants designed to lead to prompt resolution of disputed issues.



That Order noted, however, that in a case where there is no disputed issues the Commission may be able to reach a decision most expeditiously without parties negotiating a formal stipulation and agreement.



The Commission does not wish to preclude parties from raising and litigating relevant issues.  Having said that, at least initially it seems that it may be possible to resolve this case quickly.



Commission Order No. 1431 directed participants to indicate by March 18 whether they objected to the Postal Service proposal for limiting issues.



No participant has indicated that they object to the proposal for limiting issues.  Does any participant wish to object to the proposal for limiting issues at this time?



(No response.)



CHAIRMAN OMAS:  Order 1431 also directs participants to indicate in writing by March 18 any objection to treating the Postal Service HSBC proposal as a request for fundamentally equivalent NSA and proceeding under Commission Rule 196.



No participant filed timely objection to the proceeding under Rule 196.  Does any participant wish to object to proceedings under Rule 196 at this time?



(No response.)



CHAIRMAN OMAS:  Finally, Order 1431 directs participants to identify in writing by March 18, 2005, any issue that requires scheduling evidentiary hearings.



No timely requests for evidentiary hearings were submitted.  Does any participant wish to identify issues requiring an evidentiary hearing at this time?



(No response.)



CHAIRMAN OMAS:  Hearing no requests for evidentiary hearings, we can move toward admitting appropriate material into the evidentiary record and submitting the case for a decision.



As a first step in that process, I recognize that even though evidentiary hearings may not be necessary there may be issues that participants are still exploring.  For example, in past cases participants have worked together to develop data collection reporting requirements.



Along with its request in this case, the Postal Service asked that settlement procedures be established, and Commission Order No. 1431 appointed Postal Service counsel as a settlement coordinator.  The Commission also announced that this hearing room will be available for settlement discussions immediately upon conclusion of this prehearing conference.



Mr. Koetting, are there any outstanding issues currently under discussion among participants that might be resolved prior to briefs?



MR. KOETTING:  I don't believe there are any outstanding issues.  The Postal Service has responded to all outstanding discovery requests and presiding officer's information request.



HSBC has responded to portions of the presiding officer's information request and I understand will shortly be in a position to file the responses to the last outstanding discovery request.



As far as I know, there have been some informal indications that other participants may wish to submit relatively limited discovery requests still, and we believe that a schedule can probably be established to finish that discovery process in a relatively short period of time.



CHAIRMAN OMAS:  Thank you, Mr. Koetting.



Does any participant know of any outstanding issue that should be discussed by the participants prior to briefs?



Mr. Koetting, after the conclusion of any discussions related to settlement of issues in this case, would you please file a report indicating the impact of such discussions on our schedule?



MR. KOETTING:  Mr. Chairman, I'm not even sure that there's going to be a need to conduct any discussions or there would be anything to report to.



I think that our report would be the status quo as we have it this morning, which is nobody seems to feel any need to do anything other than submit perhaps further discovery matters.



CHAIRMAN OMAS:  That sounds good to me.  Again let me stress the Commission encourages participants to explore and resolve issues cooperatively.



You may have any reasonable length of time that you might need to explore and resolve these issues.  However, once the process is over we would like to move quickly to complete this case.



As you all know, there are rumors floating around that the Commission may get very busy next month; not that we're not busy right now.  To that extent possible, we would like to clear the deck so that we can give our full consideration to anything that might be coming down the road.



The next order of business is discovery.  Some discovery has already been filed.  Does any participant anticipate the need for additional discovery and, if so, how much?



MR. MILES:  Mr. Chairman, on behalf of

Val-Pak --



CHAIRMAN OMAS:  Would you announce your name please again?



MR. MILES:  John Miles on behalf of the

Val-Pak companies.



We are in the process of submitting pretty limited discovery, eight to 10 questions, some of which have subparts.  That should be filed today.  I have notified Ms. Leong.  It's actually directed to the Postal Service addressing the financials, the post financial impact of the NSA.



Aside from possible follow-up discovery when we get responses to that, I'm not aware of any intention on our part to submit additional discovery, although that hasn't been thoroughly resolved.



Ms. Leong and I were talking before about a possible discovery schedule, and I think we can comply with that.



CHAIRMAN OMAS:  Okay.



MR. MILES:  We will be submitting this discovery today; tomorrow at the latest, but I believe today.



CHAIRMAN OMAS:  All right.  If you would just let us know how much time is needed?



Mr. Koetting, would you please report on the status of outstanding discovery?  In particular, please estimate how much time is likely to be necessary to complete discovery and allow participants time to designate material for the evidentiary record.



MR. KOETTING:  Mr. Chairman, counsel for my co-proponent has had more discussions with the parties, and I might let her address that issue with your indulgence.



CHAIRMAN OMAS:  Ms. Leong?



MS. LEONG:  Yes.  I have spoken informally to I think all of the Intervenors except for Mr. Popkin, and they can speak for themselves but I believe March 31 would be a proposed date for close of discovery with briefs and any other matters due by April 20 is the dates that we had talked about.



CHAIRMAN OMAS:  The original date?  Okay.  Thank you.



Well, again I'll just repeat this for the participants out there.  Does any participant think they will need more than a week or 10 days to prepare their initial brief and another week to prepare their initial brief?



(No response.)



CHAIRMAN OMAS:  There being none, do you feel you can do it by the 31st?



MS. LEONG:  The close of discovery by the 31st.



CHAIRMAN OMAS:  The 31st.



MR. LEVY:  Yes, and I believe we would have time for follow-up.  That's why we were thinking of having the initial briefs not due until April 20 --



CHAIRMAN OMAS:  Okay.



MS. LEONG:  -- in case there was any follow-up discovery.



CHAIRMAN OMAS:  Okay.  Sounds good.  All right.  Thank you, Ms. Leong.



I will take these responses under consideration and issue a procedural presiding officer's ruling in the near future.



Does any participant have any other material to raise in today's prehearing conference?



(No response.)



CHAIRMAN OMAS:  There being none, this prehearing conference is adjourned.  Thank you.



(Whereupon, at 10:18 a.m. the hearing in the above-entitled matter was concluded.)
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