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Pursuant to Commission Order No. 1430, Valpak Direct Marketing Systems, Inc., and

Valpak Dealers’ Association, Inc. (hereinafter “Valpak”) submit the following comments on

Rules Applicable to Renew or Modify Previously Recommended Negotiated Service

Agreements (“NSAs”). 

This rulemaking would create two new sets of Commission rules, one for NSA

renewals (Section 197), and one for modifications (Section 198).  Both sets of rules apparently

would apply irrespective of whether the NSA being renewed or modified was originally

implemented as a baseline or functionally-equivalent NSA.  

The Section 197 renewal rules are to be used only “where the proposed agreement and

the existing agreement share substantially identical obligations.”  Where “there are no

contested issues,” presumably meaning contested by litigants, the Commission would act

quickly.  Order No. 1430, p. 3.  One problem with this approach of relying on litigants is that

almost no mailer would be motivated to spend the funds necessary to challenge the assertion

that the NSA renewal was “substantially identical” to the renewal, or to identify and raise

“contested issues.”  In the usual case, the OCA would be the principal party who could be
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1 The Commission’s explanation states “[u]pdated the schedule of rates and fees
refers to updating the schedule of rates and fees to reflect the current conditions at the time
the Negotiated Service Agreement is extended.”  (Emphasis added.)  The rule would be
more clear if it contained the bolded words.

expected to undertake the responsibility of providing a counter-point to the Postal Service and

the co-proponent mailer.  Accordingly, we would urge that the OCA be charged with

responsibility for investigating these factual matters.  

The renewal rules also permit three instances where renewals could possibly include

minor modifications:  “(1) correcting a technical defect, (2) updating the schedule of rates and

fees,1 and (3) accounting for an intervening event....”  Id. 

Factor (2) leaves unstated whether the costs which undergirded the rates and fees

previously implemented would be updated as well.  It would appear that rates and fees could

not be updated unless costs were updated first.  Further, factor (2) leaves unstated whether the

thresholds for discounts would be updated as well.  It would appear obvious that NSAs, if

working as advertised, will affect the mailing behavior of the NSA holder.  Depending on the

type of NSA, either new volume will be generated, or volume will shift from Standard to First-

Class.  Other mailing practices may change as well.  If so, it would appear impossible not to

reassess the NSA in view of updated costs, with new proposed thresholds.  In other words,

unless the Commission wants to give blanket approval to any requested NSA renewal where

mailers do not object, these type changes would need to be addressed by the OCA, as well as

by the Commission staff, even if no mailer had the motivation to raise them.  

Factor (3) raises the issue of what types of intervening events should be considered. 

For example, in the rapidly changing world of financial institutions, would the fact that Capital
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One recently acquired a significant regional bank in New Orleans (Hibernia) be an intervening

event that should be required to be addressed in the Postal Service’s filing with the

Commission?  Further, the Postal Service’s deployment of PARS presumably would have some

effect on all NSAs that are concerned with forwarding and returns, which should not be

ignored by the Postal Service in its filing.  Again, even if mailers do not have the motivation to

raise these issues, the OCA should be tasked with investigating them, or the Commission may

need to raise them sua sponte.  

Since factors (2) and (3) can be expected to occur in most renewals, it is suggested that

the impression not be left that NSA renewals automatically will be “rubber-stamped” if no

mailer aggressively contests changes.

As proposed, rules 197 and 198 seem to embody an implicit assumption that renewals

and modifications of NSAs will not require any kind of investigation, including interrogatories,

or hearing.  But if the proposed renewal or modification of an NSA does include substantive

changes that, in the Commission’s view require something more than a rubber stamp approval,

the rules are not altogether clear about what the NSA holder and the Postal Service can expect.

Lastly, the discussion states (at p. 3) that rule 197 has limited applicability, and “that

modifications of any substance may not allow for expedited review, or in the more extreme

case may cause the request to be considered de novo.”  It is not clear whether “de novo”

consideration means a hearing under rule 196 for functionally equivalent NSAs, or a full

hearing under rule 195 for new baseline NSAs.
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