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Pursuant to Order No. 1430, issued on February 10, 2005,  and published

at 70 Fed. Reg. 7704 (Feb. 15, 2005), Bank One Corporation (“Bank One”) respectfully

submits these initial comments on the rules proposed by the Commission for renewing

or modifying existing Negotiated Service Agreements (“NSAs”).

INTRODUCTION

Bank One commends the Commission for instituting this rulemaking proceeding,

which raises issues that are timely, important, and of great concern to mailers.  On

February 16, 2005, the Governors of the Postal Service approved the rate and

classification changes recommended by the Commission on December 17, 2004, in

Docket No. MC2004-3, Rate and Service Changes to Implement Functionally

Equivalent Negotiated Service Agreement With Bank One Corporation (“Bank One
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NSA”).1  Pursuant to 39 U.S.C. § 3625(c)(2), however, the Governors requested that the

Commission reconsider its decision to place an overall limit on the discounts available

to Bank One during the life of the NSA.2  On March 7, 2005, the Postal Service moved

for the adoption of procedures governing the reopened proceeding.3

Meanwhile, the Commission has begun two related rulemaking proceedings on

its own initiative.  In Docket No. RM2005-2, the Commission is considering possible

improvements to its procedures for approval of NSAs in the first instance.4  In the

present docket, the Commission is proposing explicit standards and procedures for

requests to renew or modify previously approved NSAs.5 

BASIC PRINCIPLES

The scope and procedural context of the three cases vary, but all three

proceedings raise the same issue:  to what extent should the Postal Service be allowed

to make prudent risk-reward tradeoffs in designing rates and services?  Or should the

Commission act simply to minimize the risk of new Postal Service initiatives, regardless

of their potential reward—and without reference to the risks of the status quo?  Stated
                                           
1 Decision of the Governors of the United States Postal Service on the Opinion and
Recommended Decision of the Postal Rate Commission Approving Negotiated Service
Agreement With Bank One Corporation, Docket No. MC2004-3 (Feb. 22, 2005).
2 Id. at 1-3, 8-18.
3 Docket No. MC2004-3, USPS Motion for Leave to File Memorandum on
Reconsideration and for Proposed Procedures (filed March 7, 2005).
4 Order No. 1429, Docket No. RM2005-2, Solicitation of Comments on First Use of
Rules Applicable to Negotiated Service Agreements, published at 70 Fed. Reg. 4802
(Jan. 31, 2005).  On March 11, 2005, the Commission suspended the schedule for filing
reply comments in Docket No. RM2005-2 pending further proceedings on
reconsideration in Docket No. MC2004-3.  Order No. 1432 (issued March 11, 2005).
5 See Order No. 1430, Docket No. RM2005-3.
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otherwise, will the Commission bar the Postal Service from offering apparently profitable

new services if there is any significant risk about the accuracy of the customer’s volume

projections, the optimality of the discounts proposed by the Postal Service, or the

relative significance of the risks and benefits of various parts of the deal?  The future of

NSAs is likely to turn on the Commission’s answer. 

NSAs have an enormous potential to transform the Postal Service.  NSAs should

enable the Service, through narrowly targeted rate reductions on First-Class Mail and

other high-margin services, to increase the volume and net contribution generated by

these services, and to slow the diversion of highly profitable electronic bill payment mail

to the Internet.  These outcomes would benefit all mailers by reducing the share of

Postal Service institutional costs that must be covered by other mail classes.  

Moreover, NSAs also have a long-term potential to make a fundamental change

in the relationship between the Postal Service and the mailing community.  When

ratepayers obtain services from regulated carriers through individually negotiated

contracts rather than through traditional common carrier tariffs, the relationship between

carriers and ratepayers is fundamentally altered.  Carriers and their management focus

on the wants and needs of their customers, rather than confronting them primarily in

adversarial proceedings before regulatory tribunals.

The history of private rate and service contracts in the railroad industry illustrates

the enormous potential of NSA arrangements.  In the late 1970s, the Interstate

Commerce Commission and the courts began to retreat from their traditional opposition

to private rate and service contracts between carriers and ratepayers, giving weight to

such agreements on a case-by-case basis.  Although the Interstate Commerce Act did
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not explicitly authorize the Commission to approve customized rate and service

contracts, the ICC and reviewing courts held that the traditional ratemaking norms of the

Act (which, like the Postal Reorganization Act, required that rates be just, reasonable

and nondiscriminatory) were sufficiently flexible to enable the Commission to give effect

to customized rate and service contracts.6  

In 1980, Congress amended the Interstate Commerce Act to codify the

Commission’s authority to approve such contracts.  Pub. L. No. 96-448, Title II,

§ 208(a), 94 Stat. 1908.  The statutory language, now codified at 49 U.S.C. § 10709,

sharply curtailed regulatory oversight of NSA-like contracts.  The ICC (and its

successor, the Surface Transportation Board) were authorized to review the justness

and reasonableness of a proposed contract only if a third party filed a complaint

challenging the contract before it took effect.  49 U.S.C. §§ 10709(c) and (g).  Most

shippers not party to the contract could challenge it only on the grounds that it would

unduly impair the ability of the rail carrier to meet its common carrier obligations to the

complainant (e.g., by tying up too large a share of the carrier’s specialized rail cars).

Id., § 10709(g)(2)(A)(i).  Contracts for the transportation of agricultural commodities (but

no other commodities) could also be challenged on the grounds that (1) the railroad

party to the contract had failed to offer a contract on similar terms to other, similarly

situated shippers, or (2) the proposed contract would constitute a “destructive

competitive practice.”   Id., § 10709(g)(2)(B).7   Significantly, the statute did not

                                           
6 See Railroad Contract Rates: Policy Statement, Ex Parte No. 358-F, 43 Fed. Reg.
58189 (1978) (Policy Statement I); Burlington Northern R.R. Co. v. ICC, 679 F.2d 934
(D.C. Cir. 1982); Sea-Land Serv., Inc. v. ICC, 738 F.2d 1311 (D.C. Cir. 1984).
7 Ports could also challenge proposed contracts as unduly discriminatory.  Id.,
§ 10709(g)(2)(A)(ii).
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authorize challenges to a proposed contract on the theory that the discounts offered by

the railroad were deeper than needed to get the business, or the resulting rates were

below contribution-maximizing levels. 

This light-handed regulatory regime ushered in a rebirth of entrepreneurship and

innovation in an industry that had been on the verge of collapse.8  By 1982—only two

years after the enactment of the legislation—about 2,000 individual railroad

transportation contracts were on file with the Interstate Commerce Commission.9  By

1997, approximately 82 percent of all railroad traffic was moving under contract rates

and other non-tariff rates.10  Between 1981 and 2003, the average railroad rate declined

by 60 percent in real dollars, while industry productivity more than doubled, traffic

volume increased by 60 percent, and returns on net investment surged.11  And when

certain interest groups sought to reregulate the industry, much of the shipping industry

fought against a return to the status quo ante.

                                           
8 Penn Central (the largest railroad in the United States) and six other major railroads
went bankrupt between 1967 and the early 1970s; two other large carriers went
bankrupt in the late 1970s; and by 1980 several other carriers were teetering on the
brink.  See S. Rep. No. 470, 96th Cong., 1st Sess. 3-4 (1979); H.R. Rep. No. 1035, 96th

Cong., 2d Sess. 99 (1980).  In 1980, Congress found that the industry would face a
capital shortfall between $16 and $20 billion by 1985.  Staggers Rail Act of 1980, Pub.
L. No. 96-448, § 2.
9 Railroad Transportation Contracts, 367 I.C.C. 9, 32 (Oct. 8, 1982).
10 U.S. GAO, Railroad Regulation:  Changes in Railroad Rates and Service Quality
Since 1990 (April 1999) at 23.
11 Ass’n of American Railroads, The Impact of the Staggers Rail Act of 1980 (Feb. 2005)
(available on line at http://www.aar.org/ViewContent.asp?Content_ID=282).  



 - 6 -

The Commission has recognized, at least in principle, that postal NSAs could

offer many of the same benefits in the United States.  In the Capital One NSA case, for

example, the Commission found that

NSAs are a way to add flexibility to postal ratemaking.  They
provide the Postal Service with the ability to take advantage
of special situations to improve its profitability by developing
innovative rate designs to meet the needs of diverse,
individual customers.  The Commission finds that it is
appropriate for the Postal Service to explore opportunities for
improving efficiency and expanding its markets through
economically beneficial rate programs.12

In practice, however, the Commission’s standards and procedures for approval of

NSAs have departed little from the traditional model of monopoly rate regulation.  The

financial and other data that the proponents must submit in support of an NSA are

comparable in detail to those required for a traditional rate or classification proposal.13

Third parties are entitled to intervene, challenge a proposed NSA, and embroil its

proponents in a full-blown rate and classification case without any showing of probable

cause to believe that the NSA provisions would violate the Postal Reorganization Act.14

And the Commission has insisted on limiting discounts for additional volume—the NSA

feature with the greatest potential gain for the Postal Service—to the level of the

projected cost savings.  Indeed, in the recent Bank One case, the Commission

unilaterally imposed such a cap (on the theory that it was necessary to “provide . . .

                                           
12 MC2002-2 Op. & Rec. Decis. (May 15, 2003) at 1.
13 See 39 C.F.R. §§ 3001.193 et seq.
14 Compare Docket No. MC2004-3, Bank One Corporation Comments on Limitation of
Issues and Response to Requests for Hearing (refiled Aug. 5, 2004); Response of Bank
One Corporation to August 5 Reply Comments Of OCA and Valpak (filed Aug. 10,
2004); and Presiding Officer’s Ruling No. MC2004-3/2 (Aug. 13, 2004) at 5-6.
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adequate protection of mailers not party to the agreement”)15—even though no

participant sought such a cap, and the proposed NSA was supported in a near-

unanimous and unopposed settlement by all the participants, including the OCA and a

variety of sophisticated intervenors (Valpak, American Bankers Association, National

Postal Policy Council, Postcom, and APWU) with an economic interest in having the

Postal Service avoid the needless payment of discounts to large First-Class mailers.16

The Commission’s action stands in contract with the more flexible approach

taken by many of the Commission’s peer agencies.  Like the Interstate Commerce

Commission, many foreign postal regulators have also adopted a light-handed

approach to oversight of NSA-like arrangements.  In Canada, for example, non-generic

postal rates are established through “negotiated, confidential agreements that are

customized for individual, large-volume business customers.”17  These agreements do

not require regulatory approval of the Canadian government.  The same is true of postal

administrations in many other advanced western economies.18

Heavy regulatory oversight of postal NSAs in the United States has had

unfortunate consequences.  In the three years since the Commission announced that it

would entertain NSAs proposals, only three such agreements have been approved by

                                           
15 Order No. 1429, 70 Fed. Reg. 4802 at n. 7.
16 MC2004-3 Op. & Rec. Decis. (Dec. 17, 2004) at ¶¶ 2014.
17 U.S. GAO, Postal Reform In Canada:  Canada Post Corporation’s Universal Service
& Ratemaking (March 1997) at 49.
18 Statement of Michael E. Motley, Assoc. Dir., Gov’t Bus. Operations Issues, GAO,
before the Senate Subcomm. on Post Office & Civil Service and the House Comm. on
Gov’t Reform & Oversight, U.S. GAO, U.S. Postal Service:  A Look at Other Countries’
Postal Reform Efforts (released Jan. 25, 1996).
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the Commission,19 and only one other NSA has been submitted to it for approval.20   All

four NSAs involve the same industry (financial services), the same kind of mail (First-

Class Mail credit card solicitations), and the same general set of contract terms.

Moreover, few, if any, additional NSA proposals appear likely to enter the regulatory

pipeline.  According to the February 22, 2005 Decision of the Governors in Docket No.

MC2004-3, “many firms with whom the Postal Service has been pursuing ideas for

NSAs have either now lost interest, as a result of the artificial constraints the

Commission has imposed, or have been deterred by the complications and expense

that future NSA litigation promises, with little assurance of ultimate success.”21  

THE PROPOSED RULES

The Commission’s decision to consider adopting explicit rules for the renewal

and modification of existing NSAs presents a welcome opportunity to reconsider the

appropriate regulatory model for NSAs.  A request to renew or modify an existing NSA

involves, by definition, an agreement whose basic terms have already been found by

the Commission to be profitable for the Postal Service, free of undue discrimination

against competitors of the NSA partner, and unobjectionable on any other identifiable

ground.  To encourage innovative and contribution-enhancing behavior by the Postal

Service, and to minimize the regulatory burdens imposed on its customers, the

Commission should adopt light-handed regulation of proposals to renew or modify

existing NSAs as the presumptive starting point.

                                           
19 Docket No. MC2002-2 (Capital One NSA); Docket No. MC2004-3 (Bank One NSA);
Docket No. MC2004-4 (Discover NSA).
20 Docket No. MC2005-2 (HSBC North America NSA).
21 MC2004-3 Decision of the Governors (released Feb. 22, 2004) at 13.
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Unfortunately, proposed Rules 197 and 198, although a welcome step in the

direction of these policies, fall short in several important respects.  First, the proposed

rules would authorize “accelerated review” of requests for renewal or modification of

existing NSAs only in a handful of narrowly-defined circumstances.  Rather, accelerated

review should be available for any renewal or modification that does not “materially

alter” the original agreement, and the specific circumstances listed in the proposed rule

should be illustrative, not exhaustive.  Accelerated review of proposals meeting the

overall standard should be the presumptive norm, not the exception.  Second,  the rules

would impose on the NSA proponents the burden of proving the reasonableness of the

proposed NSA terms, even when the proposed terms do not materially depart from the

terms of an existing NSA—i.e., terms that the Commission has already found to be just

and reasonable.  In these circumstances, the burden of proof should be on the

opponents of the NSA.  Third, the Commission should establish explicit deadlines and

procedures for “accelerated review,” and begin applying the provisions of the

Administrative Procedure Act that condition the right to a hearing on proof of the

existence of a material issue of fact.  Fourth, renewal and modification proposals denied

“accelerated review” under Rules 197 and 198 should be entitled to review under the

timetable of Rule 196 for functionally equivalent NSAs.
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COMMENTS ON SPECIFIC PROVISIONS

A. The Commission should make clear that the “immaterial” changes to
existing NSA terms enumerated in proposed Rules 197(a) and 198(a)
are illustrative, not exhaustive.  

The proposed rules would limit the right to proceed under Rules 197 and 198 to

NSA proposals that do not “materially alter”22 the existing NSA terms.  The proposed

rules, however, enumerate only a very narrow range of changes to existing NSA

language that would be deemed “immaterial”:  extending the duration of the NSA,

correcting a “technical defect,” updating the rates and fees, accounting for unforeseen

circumstances or an “intervening event” that was not apparent when the existing

agreement was first recommended.23  Beyond these circumstances, the proposed rules

apparently would subject renewal and modification proposals to the same full-blown

regulatory procedures as an initial baseline NSA.24  

The Commission should make clear that the “immaterial” changes enumerated in

Order No. 1430 (extending the duration of the NSA, correcting a “technical defect,”

                                           
22 Though the “materially alter” standard only appears in the text of proposed Rule
197(a), the Commission includes the standard in its discussions of proposed Rule
198(a) as well as Rule 197(a).  See Order No. 1430 at 3 and 6-7.
23 Proposed Rules 197(a) and 198(a); Order No. 1430, 70 Fed. Reg. at 7705-06.  Each
of the proposed rules enumerates three “immaterial” changes.  Two of these appear in
both proposed rules:  correcting a technical defect and accounting for an intervening
event.  The third “immaterial” change varies, however.  Proposed Rule 197(a) would
allow the “updating” of “the schedule of rates and fees” specified in the original NSA;
proposed Rule 198(a) would allow modifications in the original NSA to “account for
unforeseen circumstances not apparent when the existing agreement was first
recommended.”  Order No. 1430 does not explain why the Commission proposes these
differences in wording.  Moreover, the overall similarity of the changes recognized as
“immaterial” in proposed Rules 197(a) and 198(a) leaves unclear what difference, if any,
the Commission contemplates between the coverage of Rules 197 and 198.  
24 Proposed Rules 197(a) and 198(a); Order No. 1430, 70 Fed. Reg. at 7705-06.
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updating the rates and fees, or accounting for an “intervening event” that was “not

apparent when the existing agreement was first recommended”) are merely illustrative,

not exclusive.  If past experience with contracts, both regulated and unrelated, is any

guide, NSA parties almost certainly will want to revise existing NSAs in light of

experience in implementing the agreements.  In many instances, the nature and

circumstances of the desired modifications will not be apparent in advance.  In other

circumstances, the nature and circumstances of the likely modifications may be

foreseeable from the outset, but the parties may want to defer considering the changes

until after gaining experience from actual operation of the NSA.25  For neither alternative

is it feasible for the Commission to codify in advance a comprehensive list of the

circumstances in which modification of the NSA terms may be warranted.

B. A finding that a proposed renewal or modification of an existing NSA
would not “materially alter” the terms of the NSA warrants not only
accelerated review but also a presumption that the modified NSA is
just, reasonable and otherwise lawful.

The proposed rules apparently would keep the burden of justifying the NSA in

any contested proceeding on the NSA proponents, even when the terms of the NSA are

substantially identical to an agreement previously recommended by the Commission

and approved by the Governors.26  This provision is illogical.  A Commission finding that
                                           
25 For example, a modification involving an adjustment of the cost-savings cap to take
into account additional cost savings from volumes from a merged entity should not be
considered a “material alteration”; the same methodology for calculating the cap would
be followed and the only change would be the updated inputs. 
26 Order No. 1430 at 3.  The Commission suggests that proposed NSAs with terms not
materially different from those already approved by the Commission would not be
reviewed “de novo.”  Id. at 3 and 7.  Nowhere, however, does Order No. 1430 identify
any circumstances in which prior approval of substantially identical NSA terms would
entitle those terms to greater deference, or shift the burden of production or persuasion
on any contested issue, in a proceeding under Rule 197 or Rule 198.
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the proposed changes to an existing NSA do not “materially alter” the terms of the

existing NSA should establish a rebuttal presumption that the modified NSA terms, like

the original terms, comply with the standards of the Act.  Parties who challenge the

reasonableness of the proposed NSA terms should bear the burden of making a

showing of probable cause that the modified terms would violate one or more provisions

of the Postal Reorganization Act.

As noted above, a request to renew or modify an existing NSA without materially

altering its terms involves, by definition, an agreement whose basic terms have already

been found by the Commission to be profitable for the Postal Service, free of undue

discrimination against competitors of the mailer party to the NSA, and unobjectionable

on any other identifiable ground.  Hence, the costs, delays and risks of protracted

regulatory review of proposals to renew or modify existing NSAs are relatively unlikely

to generate any offsetting benefits to other mailers and the public.

Reallocating the burden of going forward in this fashion would signal to the

mailing community that the Commission is serious about fostering the economic viability

of NSAs.  And third parties would still enjoy greater procedural opportunities to

challenge NSA renewal or modification proposals than third parties enjoy with respect to

similar contracts before other American regulatory agencies and many foreign postal

authorities.  

C. The Commission should establish explicit deadlines and procedures
for “accelerated review” under Rules 197 and 198.

Neither of the proposed rules actually specifies what standards,

procedures and timetables will constitute “accelerated review” under Rule 197 or Rule
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198.  The final rules should fill in this gap, for litigation costs are a major deterrent to

pursuing an NSA, and the absence of clear procedural deadlines is an invitation to

open-ended delay during the heat of litigation.

The timeframe for accelerated review established by the Commission in Rule 196

for functionally equivalent NSAs is a reasonable starting point.  In Rule 196, the

Commission stated that it would treat functionally equivalent requests “as subject to

accelerated review consistent with procedural fairness.”27  Rule 196 prescribes a

schedule allowing for a decision within 120 days of the Commission’s decision to

proceed under rule 196 if a hearing is held, and 60 days if a hearing is waived.28

Because of the more limited scope of the issues that may properly be relitigated in a

proceeding under Rule 197 or Rule 198, and the familiarity of interested parties with the

NSA terms, the Commission should adopt a similar but shorter timetable (perhaps 90

and 45 days)29 as the default procedure for “accelerated review” under Rules 197 and

198.

                                           
27 See Rule 196(d).
28 See id.
29 A request for renewal or modification which the Commission has determined does not
materially alter the terms of the original approved NSA by definition has already been
reviewed at several levels.  For example, if the original agreement was a functionally
equivalent NSA, the Commission has already carefully reviewed (1) the original
baseline agreement, (2) the functionally equivalent original NSA (and any deviations
from the baseline agreement), and (3) the differences between the original NSA and the
renewal or modification (to determine if there is any “material alteration”).  For renewals,
the Commission has also received at least two years of information from its Data
Collection Plan.  By the time the Commission has determined that Rule 197 or Rule 198
applies, there are few remaining issues open, and a very short procedural schedule
should suffice.
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Equally important, the Commission should start enforcing the provisions of the

Administrative Procedure Act and condition the right to a hearing on renewals or

modifications on proof of the existence of a material issue of fact.30  Allowing third

parties to embroil the proponents of an initial NSA in a full-blown rate and classification

case without any meaningful showing of probable cause to believe that the NSA

provisions would violate the Postal Reorganization Act has greatly increased the

perceived costs and risks of seeking an NSA.  What is true of the initial approval

process is also true of the renewal and modification process. In the absence of a

showing of probable cause to believe that the modified or extended NSA terms would

violate the Act, the Commission should terminate the proceeding and recommend

implementation of the renewed or modified NSA forthwith.

D. Renewal and modification proposals denied “accelerated review”
under Rule 197 or Rule 198 should be entitled to review under the
timetable of Rule 196 for functionally equivalent NSAs.

Rules 197(c) and 198(c) provide that, if a renewal or modification proposal fails to

qualify for “accelerated review” under Rules 197 and 198, the “Commission will proceed

under § 3001.195”—i.e., Rule 195, the provision for baseline NSAs.  Proposals that fail

to qualify for review under Rule 197 or Rule 198, however, may very well be functionally

equivalent to the original agreement or to another existing NSA.  Accordingly, the final

sentences of proposed Rules 197(c) and 198(c) should be modified to provide that, if

                                           
30 See 5 U.S.C. §§ 556 and 557 (incorporated by reference in 39 U.S.C. § 3624(a));
Costle v. Pacific Legal Found., 445 U.S. 198, 219-20 (1980); Cascade Natural Gas
Corp. v. FERC, 955 F.2d 1412, 1425-26 (10th Cir. 1992); Chicago Observer, Inc. v. City
of Chicago, 929 F.2d 325, 327-28 (7th Cir. 1991); Woolen Mill Assocs. v. FERC, 917
F.2d 589, 592 (D.C. Cir. 1990); City of Centralia, Wash. v. FERC, 799 F.2d  475, 485
(9th Cir. 1986).
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the Commission decides not to proceed under Rules 197 or Rule 198, “the docket will

proceed under §§ 3001.195 or 3001.196, as appropriate.”

CONCLUSION

Bank One respectfully requests that the Commission modify its proposed

rules as explained above.

Respectfully submitted,

/s/

___________________________
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