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 Yesterday, the Postal Service, as settlement coordinator, presided over a 

second settlement conference in the Commission's hearing room.  The following 

parties were represented at this conference, either in person or by telephone: the 

United States Postal Service; Discover Financial Services, Inc.; J.P. Morgan 

Chase and Co.; the Office of the Consumer Advocate (OCA); Val-Pak Dealers' 

Association, Inc. and Val-Pak Direct Marketing Systems, Inc. (Val-Pak); David B. 

Popkin; American Bankers Association (ABA); Magazine Publishers of America 

(MPA); and the National Newspaper Association (NNA). 

 In Presiding Officer's Ruling No. MC2004-4/1, the presiding officer stated 

that the instant proceeding will proceed under the more expedited rules for 

functionally equivalent NSA -- Rule 196.  At yesterday's conference, the 

participants all expressed a willingness to work within the time frames envisioned 

by Rule 196.  

 The presiding officer also directed the settlement coordinator to report on 

the need for a hearing.  Two parties stated that they request a hearing: OCA and 

Val-Pak.  The participants did not, however, agree on whether a hearing is 

Postal Rate Commission
Submitted 7/22/2004 3:24 pm
Filing ID:  41086
Accepted 7/22/2004



warranted, or what issues would be covered in a hearing.  OCA stated that it 

intends to file testimony on issues relating to the "competitive cap" negotiated 

between the Postal Service and Discover.  OCA also stated it had concerns 

about the differences between Capital One and Discover in their usages of 

Standard Mail vs. First Class Mail for solicitations, as well as their different 

usages of the ACS information after they receive it.  Val-Pak stated that it has 

concerns with the same issues, wishes to reserve the right to file testimony, and 

therefore requests a hearing.  Discover stated its position that these parties have 

not yet articulated any issues that would warrant a hearing in this case, 

emphasizing that a functionally equivalent NSA is under consideration. 

 Noting that the presiding officer has tentatively scheduled a hearing for 

September 8 or 9 on the co-proponent's direct case, the parties discussed the 

procedural schedule should the Commission decide that a hearing is necessary.  

Realizing that the 120-day time period envisioned by rule 196 would result in a 

recommended decision no later than November 17, the parties spent a 

considerable amount of time discussing possible dates for procedural steps. 

 As previous set forth in Presiding Officer's Ruling No. MC2004-4/1, 

discovery will be allowed on the co-proponents direct case through August 5, and 

the co-proponents will file answers within ten days.  Noting these facts, the OCA 

and Val-Pak indicated that they should be able to decide by August 17 whether 

they will seek oral cross-examination of the co-proponents' witnesses.  If they do 

not seek oral cross-examination, they stated that they should be able to file their 

testimonies by August 31.  If they do seek oral cross-examination, they stated 



that they should be able to file their testimony by September 13. 

 Should OCA or Val-Pak file testimony, they indicated a willingness to 

respond to discovery within 7 days.  The parties agreed to seek a minimum of 21 

days between the filing of this testimony and oral cross examination (if 

requested), allowing two full rounds of discovery to be conducted. 

 The parties also discussed: (1) filing any rebuttal testimony promptly after 

oral cross-examination of any witnesses presented by OCA or an intervenor; (2) 

conducting oral cross examination promptly after the filing of such testimony 

(although OCA indicated it would need a reasonable number of days to prepare 

any oral cross-examination); (3) a preference that they have one week to write 

their initial briefs, and five days to write any reply briefs; and (4) the parties 

acknowledged that the Commission will, of course, need a sufficient amount of 

time after briefing is completed to write its recommended decision.  In the end, 

however, the participants did not settle upon a specific proposed schedule for 

future procedural steps.  

 Discover expressed concerns about the transaction costs that a full blown 

proceeding would have on potential NSA partners in the future, noting that 

smaller mailers might be discouraged from entering into NSAs if litigations costs 

are so high. 

 The settlement coordinator would also like to report that Postal Service 

witness Ayub has met with Val-Pak and the APWU in an attempt to answer any 

questions they may have outside the context of formal discovery.  In addition, 

counsel for the Postal Service and Discover have met with OCA to discuss a 



comparison of the Discover NSA and the Capital One NSA. 

 The day after the settlement conference, Discover's attorney contacted 

Postal Service counsel, and expressed the view that the settlement process has 

not been productive.  J.P. Morgan also indicated concerns that the settlement 

meeting had not been productive and that there had been no resolution of any of 

the major issues in the meeting. 

 The next report of the settlement coordinator will be filed on August 5, 

2004. 
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