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On June 21, 2004, David B. Popkin filed interrogatories DBP/USPS-T2-13 

and 19.  On July 1, 2004, the Postal Service filed an objection to both 

interrogatories.  On July 9, 2004, David B. Popkin filed a motion to compel 

responses.  The Postal Service hereby respectfully opposes Mr. Popkin’s motion.  

 The Postal Service objected to interrogatories 13 and 19 because of the 

nature of the information requested: incomplete, preliminary, draft and pre-

decisional documentation (to the extent any such documentation exists).  

Specifically, DBP/USPS-T2-13 seeks preliminary drafts, if available, of the 

graphics and text for the proposed flat-rate boxes, while interrogatory 

DBP/USPS-T2-19 requests a draft communications plan for the proposed flat-

rate boxes.  Because the requested material is under development, and will 

continue to be developed even after any favorable decision of the Commission is 

issued, no final graphics, text or communication plan exists, and they are not 

likely to exist prior to the close of the record.  The developmental status of this 

information should not be surprising, as the creation of such material requires the 
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expenditure of significant effort and resources, and is dependent on the outcome 

of this proceeding.   

 Because of the preliminary nature of the information requested, production 

of such drafts has the potential to mislead as much as inform the record of this 

proceeding.  Any draft would be subject to change, up to and including a 

complete revision. Thus, the relevance of the requested drafts to the 

Commission’s determinations in this proceeding would be tenuous, at best.  It is 

premature to allow discovery of these documents because, at this early stage, 

the draft materials cannot be said to accurately reflect the final product.   

 At most, the requested materials might disclose the state of the Postal 

Service’s internal deliberative process at a particular point in time.  But such 

intrusion into the deliberative process is a compelling reason why disclosure 

should not be ordered.  The deliberative process privilege has been upheld by 

the Commission in the past to protect from disclosure predecisional, deliberative 

information developed by the Postal Service. See, e.g., Presiding Officer’s Ruling 

No. R97-1/60, Docket No. R97-1 (November 13, 1997).1

1 As stated in Ruling No. R97-1/60, at 3:   
 

The deliberative process privilege protects certain opinions and recommendations 
underlying governmental decisions — i.e., predecisional deliberations — from disclosure, 
thereby encouraging candor among those advising decisionmakers, with open discussion 
of legal and policy issues:  “Manifestly, the ultimate purpose of this long-recognized 
privilege is to prevent injury to the quality of agency decisions.  The quality of a particular 
agency decision will clearly be affected by the communications received by the 
decisionmaker on the subject of the decision prior to the time the decision is made.” 
N.L.R.B. v. Sears, Roebuck & Co., 421 U.S. 132, 151 (1975).  See also In re Sealed 
Case, 116 F.3d 550, 557-58 (D.C. Cir. 1997); Mapother v. Department of Justice, 3 F.3d 
1533, 1537 (D.C. Cir. 1993); Wolfe v. Department of Health and Human Services, 839 
F.2d 768, 773-74 (D.C. Cir. 1988).  In addition to ensuring free communication of agency 
subordinates’ uninhibited opinions and recommendations to the decisionmaker, the 
deliberative process privilege protects against both “premature disclosure of proposed 
policies before they have been finally formulated or adopted,” and “confusing the issues 
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Because no final decisions have been made regarding the graphics and 

text for the proposed flat-rate boxes, and the communications plan for the 

proposed boxes, they unquestionably qualify as predecisional.  For example, the 

parameters of any communications plan and package design are contingent to a 

significant degree on the rate, DMCS language, and other particulars contained 

in the recommended decision to be issued in this case.  The specific rate, if any, 

recommended by the Commission can be expected to have a bearing on how the 

proposed service is presented to the public.  Or, in a worst case scenario, if the 

Commission were to not recommend the proposal, such a decision would have 

an obvious impact on any Postal Service communications and design efforts.  

Only after the specifics of the Commission’s recommended decision are available 

will the Postal Service be able to complete its decisionmaking regarding the 

marketing of the recommended service, and fully bring its expertise and 

resources to bear.   

 The requested materials are also patently deliberative in nature; the 

specifics of such marketing information require careful thought and expert 

consideration before implementation.   This is not a case where purely factual 

material is at issue.  All of the material sought can be expected to involve the 

judgment and entrepreneurial expertise of the Postal Service.  In the case of the 

communications plan, moreover, the timing and content of informational efforts 

and misleading the public by dissemination of documents suggesting reasons and 
rationales for a course of action which were not in fact the ultimate reasons for the 
agency’s action.”  Coastal States Gas Corp. v. Department of Energy, 617 F.2d 854, 866 
(D.C. Cir. 1980). 

 
Ruling No. R97-1/60, at 3. 
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may also involve competitive concerns, and may thus involve commercially 

sensitive information.      

 The making of such judgmental determinations falls squarely within the 

Postal Service’s managerial prerogatives and expertise under the Postal 

Reorganization Act.  Intrusion into this process, however well-intentioned, prior to 

its completion would have a detrimental impact on the Postal Service’s ability to 

make such marketing decisions.  It is just this result that the deliberative process 

privilege is designed to avoid. 

 Although the Postal Service urges that the motion to compel be denied, 

we recognize that it might be of interest to the Commission to have some 

indication of what the proposed boxes might look like from a design standpoint.  

Thus, over objection, the Postal Service, in the next few weeks, hopes to make 

available to the Commission a design prototype of each (if not an actual box, 

then at least a digital representation), if a sufficiently illustrative example can be 

completed.  It must be borne in mind, however, that such an example would not 

be final, and would be subject to future changes.  Furthermore, the prototype 

may omit possible text that currently is the subject of settlement negotiations, in 

order to allow those negotiations to proceed in a confidential framework.    

Finally, provision of any such information should not be construed as a waiver of 

objection, or a concession that the design of packaging graphics and text is an 

appropriate subject for litigation in this proceeding.  
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For the foregoing reasons, the Postal Service respectfully requests that 

the motion be denied. 

 Respectfully submitted,    

UNITED STATES POSTAL SERVICE 

By its attorneys: 

Daniel J. Foucheaux, Jr. 
Chief Counsel, Ratemaking 
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