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	The Office of the Consumer Advocate “OCA” hereby files this Motion to Compel Responses to the above-entitled interrogatories.  Only interrogatories OCA/USPS-T32-137-138 are the subject of formal objections.  We move to compel answers to the �
remainder because of the non-responsive nature of the original answers.  In conjunction therewith, OCA moves for an expedited ruling so answers can be received in timely enough fashion to permit cross-examination on them.  Finally, since witness Fronk now professes ignorance of Courtesy Envelope Mail (“CEM”) issues, the Postal Service should be required to produce a person to stand for cross-examination on CEM issues.


INTERROGATORIES TO WHICH OBJECTIONS WERE FILED


	Interrogatories OCA/USPS-T32-137-138, directed to Postal Service witness Fronk, are as follows:


OCA/USPS-T32-137.  Would a CEM option, as recommended by the Commission in Docket No. MC95-1, with the CEM rate set at the same level as Prepaid Reply Mail and Qualified Business Reply Mail, be unworkable?  Please discuss in full.





OCA/USPS-T32-138.  Would a CEM option, with the CEM rate set at the same level as Prepaid Reply Mail and Qualified Business Reply Mail, be inconsistent with general Postal Service objectives and policies?  Please discuss in full.





	The Postal Service objects on the basis of what appears to be a “ripeness” argument:  “There is no CEM proposal in the instant proceeding to which the Postal Service can respond to [sic] or should be required to anticipate at this time in Docket No. R97-1.”�   Further, it is stated:  “The Postal Service should not be required to declare its position concerning any intervenor proposal before it is formally proposed and before the Postal Service has been afforded an opportunity to examine it in this proceeding.”�





INTERROGATORIES WITH NON-RESPONSIVE ANSWERS


	In addition, OCA moves that the Postal Service be compelled to respond to OCA/USPS-T32-127 and 132, 133 and 135.  Witness Fronk’s answers are evasive and non-responsive.  OCA also moves that an answer be compelled as to OCA/USPS-T32-130, redirected from witness Fronk.  The interrogatories, and “responses” thereto, are as follows:


OCA/USPS-T32-127.  Assume that the outcome of this proceeding was approval and adoption of a 33-cent First-Class Mail rate and a 30-cent CEM rate.  In your opinion, what is more likely to occur – that households mailing a CEM envelope will overpay postage by using a 33-cent First-Class Mail stamp in lieu of a 30-cent CEM stamp, or that households will affix CEM stamps to non-CEM First-Class Mail?  Please set forth all empirical evidence on which you base your opinion.





RESPONSE:  I have not studied CEM or investigated the two-stamp issue.  In developing the PRM proposal contained in my testimony, I took it as given that the Postal Service viewed differently-rated stamps as infeasible.  Consequently, I have no basis for commenting on this question.





*  *  *





OCA/USPS-T32-130.  This question seeks to elicit the current views of the Postal Service as to the Courtesy Envelope Mail (“CEM”) proposal from Docket No. MC95-1.  Please refer not only to that docket but to the Decision of the Governors of the United States Postal Service on the Recommended Decisions of the Postal Rate Commission on Courtesy Envelope Mail and Bulk Parcel Post, Docket No. MC95-1 (March 4, 1996)  (“CEM Decision”).  





a.	Please refer to the Governors’ CEM objections that begin on page 3 of the CEM decision beginning with:  “Nevertheless, we decline to accept the recommended establishment of a CEM rate category” and end with the final sentence preceding their discussion of Bulk Parcel Post.  As to each of those objections, please discuss fully whether the Postal Service (speaking for itself, and not for the Governors) agrees with or disagrees with each of those objections.  





b.	For each objection in (a) that the Postal Service agrees with, please supply all empirical information supporting the Postal Service position.





c.	If a party to this proceeding were to advance the CEM proposal again in its entirety (except as to the CEM rates that were proposed in Docket No. MC95-1), list all other objections the Postal Service would have to such a proposal that are not already contained in the direct testimony in this docket.  For ease of response, you may refer to previous testimony offered by the Postal Service in other proceedings, such as Docket No. MC95-1.  If previous testimony is referred to, please indicate with specificity the portions of the testimony that are being relied upon.





d.	As to each objection set forth in response to (c), please supply all empirical information supporting such objection.





RESPONSE:  (a)-(d)  When the objections were published by the Governors in their decision, the Postal Service found them to be generally consistent with its views of the CEM proposal.  The Postal Service, however, has not since analyzed the CEM proposal.  As intervenor proposals are advanced in Docket No. R97-1, the Postal Service will analyze them and respond to them.





*  *  *





OCA/USPS-T32-132.  Please refer to the CEM proposal advanced in Docket No. MC95-1. 





a.	Describe any information the Postal Service has as to whether potential participants in PRM and QBRM would be likely to participate in CEM if it were adopted. 





b.	If the Postal Service has no such information, what is your opinion as to:


(i)	the likelihood of such participation in CEM;


(ii)	the financial incentives (and disincentives) to either participate or not participate in CEM;


(iii)	how private businesses might assess the costs and benefits (including good will)  of CEM versus the costs and benefits of PRM and QBRM;


(iv)	the effect of consumer pressure on businesses to participate in CEM.





RESPONSE:	(a)  The Postal Service has no such information.


		(b)   Please see my response to OCA/USPS-T32-127.





*  *  *





OCA/USPS-T32-133.   Would adoption of CEM be consistent with the Postal Service’s goals of increasing automation (as referred to in your testimony at page 21)?  If not, please explain.





RESPONSE:	  Please see my response to OCA/USPS-T32-127.





*  *  *





OCA/USPS-T32-135.  Please comment on whether the CEM proposal advanced in Docket No. MC95-1, but using a 30 cent postage rate (equivalent to the proposed PRM and QBRM rates), would improve allocative efficiency generally by more closely aligning costs and rates.





RESPONSE:    Please see my response to OCA/USPS-T32-127.





*  *  *


These responses are so evasive as to constitute non-responses.  And, as discussed below, they are in stark contradiction of direct testimony given previously by two witnesses, including witness Fronk. 





�
ARGUMENT IN SUPPORT OF MOTION TO COMPEL





	The professed ignorance of witness Fronk and the Postal Service about CEM is in marked contrast to earlier direct testimony in which Postal Service witnesses’ sworn  testimony indicated knowledge about CEM.  Responses to earlier interrogatories also expressed opinions about CEM.  As to the issue of whether the Postal Service can claim responses to questions about CEM are premature, it is important to note that Postal Service witnesses used the negativity of their opinions about CEM as an affirmative reason for adopting the Postal Service’s Prepaid Reply Mail (“PRM”) proposal.  Further, the Postal Service frequently responds to interrogatories posing hypothetical scenarios, or posing alternatives to the Postal Service proposal.  





	A.	THE DIRECT TESTIMONY FOR PRM


	Witness Fronk is the major witness supporting the Postal Service Prepaid Reply Mail (“PRM”) and Qualified Business Reply Mail (“QBRM”) proposals.  PRM is the Postal Service’s answer to the Commission’s recommendation in Docket No. MC95-1 concerning CEM.  As is well known, the Board of Governors rejected the CEM recommendation.


	In offering support for PRM in his direct testimony, witness Fronk purported to know something about CEM and the so-called two-stamp problem.  His direct testimony states that PRM “avoids burdening and confusing the public with differently-rated postage stamps for both letters and cards.”�  He adds:  “In comparison to other alternatives, Prepaid Reply Mail has the advantage of avoiding administrative and enforcement problems associated with what would happen if the general public were expected to use differently-rated stamps for its First-Class Mail correspondence and transactions.”�  And in his footnote to the latter sentence, he notes:  “For a discussion of the infeasibility of alternatives using differently-rated postage stamps, see Decision of the Governors of the United States Postal Service on the Recommended Decisions of the Postal Rate Commission on Courtesy Envelope Mail and Bulk Parcel Post, Docket No. MC95-1 at 4 (March 4, 1996).”


	He expands upon his dislike for CEM on page 37 of his direct testimony, noting that the “concept of a discounted rate in the form of a Courtesy Envelope Mail (CEM) rate or a Public’s Automation Rate (PAR) has been around for some time.”  He next compares these alternatives to the advantages of PRM:�


In comparison to other alternatives, Prepaid Reply Mail has the advantage of not burdening and confusing the public with two different stamps for both letters and stamps.  The proposal also has the advantage of avoiding the serious Postal Service administrative and enforcement problems associated with what would happen if the general public were expected to use differently-rated postage stamps for its First-Class Mail correspondence and transactions.





In the footnote to this text he states:  “For a detailed discussion of the problems with two stamps, see the testimony of witness Alexandrovich (USPS-RT-7) and witness Potter (USPS-RT-6) in Docket No. MC95-1.”�


	The direct testimony of Postal Service witness Miller (T-23) also speaks negatively about CEM as a way to bolster the attractiveness of the PRM concept.  Witness Miller presents the Postal Service cost analysis for PRM.  But he also apparently knows something about CEM (or at least he knew something about it while his direct testimony was prepared).  He states:�


In a sense, the use of postal-certified reply mail pieces can be viewed as a form of worksharing.





This worksharing concept can be easily applied to QBRM and PRM pieces on which the sender is not required to affix postage.  This is not the case for CRM [Courtesy Reply Mail] which requires that postage be affixed.  If the postage rate on CRM pieces deviated from the basic single-piece First-Class Mail rate, such a circumstance would raise administrative and enforcement issues of the nature and magnitude discussed by Postal Service witnesses Alexandrovich (USPS-RT-7) and Potter (USPS-RT-6) in Docket MC95-1.





	Two major points can be gleaned from the Fronk and Miller direct testimony excerpts.  First,  they asserted knowledge about CEM (and plainly did not like it).  And they both gave the alleged unworkability of CEM as a reason for proposing PRM.  As discussed below, the strategy of comparing an “old” idea to a new proposal is frequently employed in Postal Service witness testimony. 


	


	B.	EARLIER INTERROGATORY RESPONSES


	Earlier on in the discovery process, the Postal Service admitted its negativity about the CEM concept had at least something to do with its PRM proposal.  In OCA/USPS-T32-18, witness Fronk was asked:  “Please confirm that the Postal Service adheres entirely to the reasoning expressed in the CEM� decision.”  The Postal Service, answering an interrogatory redirected from witness Fronk, responded:  


RESPONSE:  The decision of the Governors in response to the CEM proposal sponsored by the OCA in Docket No. MC95-1 alludes to the administrative and enforcement issues which were identified by postal witnesses whose testimony rebutted the OCA proposal in that case.  The Postal Service’s adherence to the position that it would be better to avoid creation of administrative and enforcement issues such as those that were identified by its Docket No. MC95-1 rebuttal witnesses is reflected in its proposal of Prepaid Reply Mail in the present case, which completely avoids the “two stamp problems associated with the Docket No. MC95-1 CEM proposal.” [emphasis added]





And, when asked in OCA/USPS-T32-43 about the Postal Service’s current opinion concerning the estimates and projections used in Postal Service witnesses Alexandrovich’s and Potter’s rebuttal testimony (against CEM) in Docket No. MC95-1, the Postal Service (redirected from witness Fronk) replied:  “The Postal Service is unaware of any basis for disagreeing with witness Alexandrovich’s and witness Potter’s  Docket No. MC95-1 testimony.”  This suggests at least some knowledge about the CEM concept – much different than the “don’t know” or “haven’t thought about it” approach now being so studiously employed.


	In short, it is clear that someone in the Postal Service knows something about CEM and has currently thought about its implications to the Postal Service.  CEM also clearly was a motivating factor in selecting PRM as a proposal.  And as for the Postal Service’s sudden amnesia about CEM, it should be pointed out that witness Alexandrovich, a major rebuttal witness against CEM in Docket No. MC95-1, is a witness in this proceeding on other matters.  Unless he, too, has developed a case of amnesia, he should be able to provide an opinion for the Postal Service on CEM.  Yet no questions were ever redirected to him.   





C.	THE “RIPENESS” POSITION OF THE POSTAL SERVICE IS INCONSISTENT WITH THEIR WILLINGNESS TO ANSWER QUESTIONS ABOUT OTHER INCHOATE PROPSALS


	


	The Postal Service is unwilling to comment upon CEM as it was proposed in Docket No. MC95-1, arguing essentially that the issue is not “ripe.”  Yet the Postal Service and its witnesses frequently comment on alternative ideas put forth to them by participants in the course of discovery.  For example, numerous questions put to witness Mayes are directed at whether or not the Postal Service should extend its proposal to handle packages with a combined length and girth of up to 130 inches to shippers who do not qualify for the new proposal’s volume requirements.  Other questions relate to the idea that perhaps the Postal Service should offer service to handle pieces with weights above 70 pounds.  She and the Postal Service institutionally answer such questions freely, with no reference as to whether or not the questions are ripe, or whether or not OCA will formally propose such an alternative.  Likewise, she, and the Postal Service institutionally, responded to numerous questions about the hypothetical proposition to raise the current 70 pounds limit on individual packages.�   


Witness Bradley in this proceeding offers the critical testimony regarding the production of econometric estimates of the variability of mail processing labor costs.  He had no problem responding to the hypothetical posed in OCA/USPS-T14-11 concerning extension of his analysis to other steps in the mail handling process.  Nor did he refuse to answer questions concerning alternative ways of performing his analysis.�  OCA’s CEM questions are nothing more than determining whether there is a better alternative to PRM.  The logical extension of the Postal Service’s Objection arguments is to preclude all questions on the Postal Service’s direct case from participants that inquire as to whether there is a better way of doing things.  


As discussed immediately above, it is common for the Postal Service to comment on “unripe” proposals.  Nor is it a bad idea, for persuasive responses by Postal Service witnesses to such alternatives may persuade the interrogating party from offering such an alternative formally.  Responding to “unripe” proposals can thus result in judicial economy.   Moreover, it can give added luster to the original proposal.  


Indeed,  the Postal Service often contrasts an “old idea” with its current proposals as a means of persuasion, in this and other cases.  Its use of CEM as a whipping horse to support its PRM proposal is par for the course.  For example, in Docket No. MC97-5, the “pack-and-send case,”  witness Plunkett contrasts the “old” with the “new.”  The price schedule was made simpler because employees and customers expressed dissatisfaction with the original one used during the pilot program.�  In this case, there are numerous such contrasts made.  Witness Mayes discusses the rationale for reinstating the balloon rate.  In part, the proposal is being made because average density of parcels has been declining and some rate signal apparently is needed to discourage bulky, lightweight parcels.�  Witness Bradley’s variability analysis cites a fundamental restructuring of Postal Service operations in FY 1993 that led to the use of the segmented time trend in his analysis.�  


We therefore submit that the Postal Service cannot rely on a “ripeness” argument simply when it suits it, especially when it is the party that put the issue of CEM’s merits onto the table for discussion.  It  should not be now allowed to “take back its ball and go home” once the game has started.





D.	COMPELLING RESPONSES FURTHERS THE PUBLIC INTEREST


The purpose of discovery is to narrow issues prior to litigation.  Before modern discovery, each side was protected to a large extent against disclosure of its case under the “philosophy that a judicial proceeding was a battle of wits rather than a search for the truth  .  .  .  .”�  Or, as the Supreme Court has noted in a leading case:�





The various instruments of discovery now serve (1) as a device, along with the pre-trial hearing under Rule 16, to narrow and clarify the basic issues between the parties, and (2) as a device for ascertaining the facts, or information as to the existence or whereabouts of facts, relative to those issues.  Thus civil trials in the federal courts no longer need be carried on in the dark.  The way is now clear, consistent with recognized privileges, for the parties to obtain the fullest possible knowledge of the issues and facts before trial.  [emphasis added.]





OCA likely will propose some version of CEM to the Commission in this case.  It will do so highly conscious of the Postal Service criticisms that have been leveled against it in the past.  The CEM proposal likely will be made because it preliminarily appears that PRM will not attract many mailers (especially companies now sending courtesy reply mail (“CRM”) envelopes to customers). 


That being the case, OCA would like to make the best initial presentation possible before the Commission (a presentation, we should add, to which the Postal Service will have its own ample rebuttal rights).  The Postal Service, which has been strongly opposed to any sort of consumer-discount mail, would like any such OCA proposal to be easily attacked.  That is what its discovery obstructionism is all about.  


We submit that the “ambush” or “battle of wits” mentality embraced by the Postal �
Service runs against the tide of modern discovery.  Issues are supposed to be narrowed and understood by both parties before trial; through its many interrogatories on the subject OCA already has flagged a number of issues it thinks are important.  The Postal Service clearly wants to reveal its own set of issues only at the last moment.  However, its “ambush” position is also contrary to the spirit and letter of the Commission’s own rules of practice.  Under Rule 24(d)(6), at prehearing conferences parties are supposed to resolve issues about “[d]isclosure of the number, identity and qualifications of witnesses, and the nature of their testimony  .  .  .  .”  The practices of which we complain herein occurred well after the prehearing conference.  Nonetheless, hearings have not yet begun, and the Presiding Officer still has the opportunity to rectify this discovery problem. 





D.	MOTIONS


	In short, having introduced the issue of CEM into this proceeding, and having used its alleged adverse consequences as a reason to recommend PRM, the Postal Service cannot now say that it can only respond to questions on CEM when some intervenor formally proposes it.   OCA thus moves that responses to OCA/USPS-T32-127, 130, 132, 133, 135,  137, and 138 be compelled.


�
	OCA also moves for expedited consideration of this motion.�  Meaningful cross-examination on CEM matters cannot occur until the matters herein are resolved.  


	OCA further moves that the Postal Service be required to identify a witness who can stand for cross-examination on the CEM issue at this point in the case.  Having initially given (negative) opinions about CEM in his direct testimony, witness Fronk lately has disclaimed such knowledge in the best Sgt. Schulz fashion – “I know nothing, I see nothing.”   At best, witness Fronk will be in a highly vulnerable position on the stand and will likely be an uninformative witness.  We believe the Commission would benefit by the appearance of a witness who would speak freely about CEM.   As noted, witness Alexandrovich was a major rebuttal witness on CEM in Docket No. MC95-1.


	 	


Respectfully submitted,








					SHELLEY DREIFUSS


					Attorney
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� The Postal Service filed objections to these interrogatories.


� The answers given are so non-responsive as to constitute refusals to answers.


� The answer given is so non-responsive as to constitute a refusal to answer.


� Objection, filed September 24, 1997, at 1.


� Id. at 2.


� Fronk Direct Testimony at 6.


� Id.


� Id. at 37.


� Id., n. 11.


� Miller Direct Testimony at 2.


� The CEM decision was shorthand for the Decision of the Governors of the United States Postal Service on the Recommended Decisions of the Postal Rate Commission on Courtesy Envelope Mail and Bulk Parcel Post, Docket No. MC95-1, issued March 4, 1996.


� See, e.g., responses to OCA/USPS-T37-2, 3, 5, 7,  and 11.  Witness Mayes also provided responses to similar questions in Docket No. MC97-2.  See, e.g., her responses to interrogatories OCA/USPS-T13-29, 30, 32 (in which she offers extensive comments on a hypothetical rate chart), 33.


� Responses to OCA/USPS-T14-14, 19, 22, 23, 24b, 27, and 30.


� Docket No. MC97-5, Direct Testimony of witness Plunkett, at 9.


� Docket No. MC97-5, Direct Testimony of witness Mayes, at 14.


� See Response of Witness Bradley to question 30 from the POIR Request #3.  See also his response to OCA/USPS-T14-13.


� Wright, Miller & Marcus,  8 Federal Practice and Procedure, at 40.


� Hickman v. Taylor, 329 U.S. 495, 500 (1947).


� Postal Service counsel has been informed of this motion by telephone, and a copy of the motion has been faxed to him.
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