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On December 20, 2002, the Postal Service filed its answer to my complaint on removal of collection boxes
 and a motion for the establishment of protective conditions
 for disclosure of two pieces of allegedly commercially sensitive Customer Satisfaction Measurement (CSM) data that, the Postal Service suggests, may be “highly germane” to central issues in this proceeding.  Answer at 39.  Relying almost exclusively on Presiding Officer’s Ruling No. R2001-1/17
 and a Postal Service pleading leading up to that ruling,
 the Postal Service requests protective conditions for the CSM data that it wishes to file to aid the Commission in determining whether to hear this complaint.

The Postal Service relies too heavily on POR R2001-1/17.  Furthermore, the Postal Service has seriously misjudged the public interest in this matter — or, perhaps more accurately, the public outcry over its conduct that prompted this complaint.

In a public proceeding before the Commission, public disclosure is the default.  A proposal for protective conditions is “extraordinary relief that is contrary to the requirement that hearings on postal matters be open and accessible to the public.”  POR C2001-1/13 at 6.  The burden of establishing that protective conditions are warranted rests squarely on the shoulders of the Postal Service.  See POR C2001-1/5 at 6–7.
  The Postal Service’s burden is “relatively high.”  Id.  Therefore, even if the Postal Service constructs a plausible scenario under which release of two elements of CSM data could cause competitive harm, the presiding officer nevertheless must weigh the Postal Service’s commercial interests against the strong interest in public disclosure.

While POR R2001-1/17 certainly provides a useful starting point for the analysis, this ruling is far from dispositive of the disclosure issue in the present proceeding.  In the discovery dispute that POR R2001-1/17 resolved, the Postal Service was required to produce CSM data in response to more than 60 questions.
  Those questions spanned a wide range of issues concerning residential and business mail services.  In sharp contrast, in this proceeding the Postal Service apparently proposes to submit CSM data on just two measures, “Ease of Mailing Letters” and “Convenient Location of a Mail Collection Box.”  Answer at 21–23.  Almost all mail deposited in collection boxes is First-Class Mail, a service over which the Postal Service holds a monopoly.  Therefore, the CSM data at issue concern the Postal Service’s performance in providing a monopoly service.

The Postal Service’s motion for protective conditions fails to explain how disclosure of data in response to these two narrow questions concerning deposit of First-Class Mail might inflict competitive harm on the agency.  This omission is not surprising, as it is hard to imagine how these data, if they fell into the hands of competitors, would permit competitors to lure customers away from low-priced First-Class Mail.  Presumably only negative or uncomplimentary data might pose some hypothetical risk of competitive harm, anyway, and public policy would dictate disclosure of such data because the public has a right to know the level and quality of service that the Postal Service is providing.  The data in question arguably reflect the performance of an independent establishment of the government in fulfilling its task of providing monopoly service to the nation.  As the presiding officer recently held, “When the Government establishes a monopoly, and prevents direct competition, it has some obligation to provide the captive users of the service with sufficient information to enable those users to know what service they are getting.”  POR C2001-3/23 at 8, filed April 9, 2002 [footnote omitted].

In short, the quantity and scope of CSM data that the Postal Service proposes to provide in this proceeding are substantially smaller than the quantity and scope of CSM data that led to the ruling in POR R2001-1/17.  Therefore, while the ruling provides a useful starting point for the present analysis, it does not dictate the outcome.

The other issue that differentiates the current dispute from the circumstances facing the presiding offer in POR R2001-1/17 is the substantial public interest in the removal of collection boxes.  Exhibit 1 contains eight newspaper articles
 and one opinion piece
 on this issue, all expressing deep public concern about the removal of collection boxes.  In addition to reflecting public disappointment with the removal of collection boxes, the articles generally reveal a sense of helplessness.  At best, members of the public must fight vociferously with postal officials to convince the agency to reverse its unilateral decision to remove a particular collection box.  Some customers wrote to their representative in Congress.  Answer at 13.

In my assessment, based on years of reading commentary and reporting on postal issues, the removal of collection boxes is invoking more concern, passion, and outrage among postal customers than rate increases.  No serious question exists that this complaint addresses a matter of public concern and interest, and the interest arguably is greater than the public interest in disclosure of the data that was the subject of the dispute in POR R2001-1/17.  Moreover, as I discuss in my motion for leave to reply to the Postal Service’s answer, the Postal Service has rebuffed attempts to obtain data on collection-box locations, posted collection times on collection boxes, and volume data from collection boxes that have been removed from service.
  The Commission is the public’s last line of defense on service issues.  As the Commission observed after a failed attempt by the Postal Service to dismiss a previous service complaint without a hearing, a service complaint is “the avenue Congress provided for individuals to request the Commission to address an alleged problem with a Postal Service rate or service.”  Order No. 1312 at 2, filed May 7, 2001.

Finally, as the Postal Service observes, disclosure of the CSM data is voluntary.  Neither I nor the Commission has requested production of the data through discovery.  The Postal Service would like the Commission to consider these data because the Postal Service believes that the data will strengthen its wish to have this complaint dismissed without a hearing.  The Postal Service has made a choice.  However, this proceeding is a public proceeding evaluating a government agency’s provision of a monopoly service.  The default is public disclosure of data.  The Postal Service has failed to show how information on some customers’ perceptions of the ease of mailing letters and the convenience of locations of collection boxes would cause competitive harm in the monopoly market of First-Class Mail.  The Postal Service is free to withhold the CSM data altogether at this point in the proceeding.  However, if the Postal Service chooses to file the data, the Postal Service must accept public access to the data.

For the reasons explained herein, the Commission should deny the Postal Service’s motion for protective conditions.
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