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I.
Introduction


On July 23, 2001, the presiding officer granted my motion to compel the Postal Service to respond to interrogatory DFC/USPS-19.  POR C2001-1/6.
  This interrogatory requested several data elements from the Postal Service’s Collection Box Management System (CBMS) database for each collection box in the United States.  In granting my motion, the presiding officer correctly noted that “the quantitative information now on the record is limited.”  Id. at 4.  The CBMS data will lead to a better understanding of the magnitude of the service issues in this proceeding.  The presiding officer allowed the Postal Service to provide these data under protective conditions.  Id. at 5.

On July 27, 2001, the Postal Service filed a motion for partial reconsideration of POR C2001-1/6 to limit the amount of information that it provides.
  I oppose the Postal Service’s motion for reconsideration.  I also move for reconsideration of the portion of the ruling permitting the Postal Service to provide the response to DFC/USPS-19 under protective conditions.  

II.
Protective Conditions


As I explained in my motion to compel the Postal Service to respond to interrogatory DFC/USPS-19, every piece of information that the Postal Service will supply in the response to DFC/USPS-19 is publicly available.  The information is posted on collection boxes or discernible from visual examination of collection boxes, and all the information is available from 1-800-ASK-USPS.  Moreover, as a result of previous Freedom of Information Act (FOIA) requests, I have listings of collection-box information for five to ten entire cities.


The protective conditions, were I to sign them, would place me in an impossible position.  Labelled for ease of subsequent reference, the troublesome conditions are:

(a)
“No person granted access to these materials is permitted to disseminate them in whole or in part to any person not authorized to obtain access under these conditions.”  POR C2001-1/6, Appendix A at 1, ¶ 2;

(b)
“The duties of any persons obtaining access to these materials shall apply to material disclosed or duplicated in writing, orally, electronically or otherwise, by any means, format, or medium.  These duties shall apply to the disclosure of excerpts from or parts of the document, as well as to the entire document.”  Id., Appendix A at 2, 
¶ 5;

(c)
“The duty of nondisclosure of anyone obtaining access to these materials is continuing, terminable only by specific order of the Commission.”  Id., Appendix A at 2, ¶ 8;

(d)
“I agree to use the information only for purposes of analyzing matters at issue in Docket No. C2001-1.”  Id., Appendix A at 3; see also Id., Appendix A at 4, ¶ 2.


None of these provisions is, on its face, unreasonable.  However, as I will explain, the consequences of applying these provisions to publicly available information would be intolerable.


Exhibit 1 contains a newspaper article that describes my ongoing efforts to resolve problems with posted collection times on collection boxes.  Often, the posted collection times are earlier than the times that Postal Service policy requires, thus negatively affecting customer service.  When I discover these instances, I attempt, through correspondence with postal officials, to resolve these problems and improve service to customers.

The likelihood is high that, outside this proceeding and after this proceeding is concluded, I will continue to write letters on occasion to postal officials requesting that they correct problems with posted collection times on collection boxes.  I will base my letters on information obtained from visual examination of collection boxes, telephone calls to 1-800-ASK-USPS, or information provided to me, in the past or in the future, by postal employees upon request or under FOIA.  This information will be identical to the data that the Postal Service will provide in response to DFC/USPS-19.  

If I sign these protective conditions, I will open myself up to legal action or other claims by the Postal Service that I have violated the protective conditions in Docket No. C2001-1.  This prospect is rather troubling because, in responding to such allegations, I would, in many instances, experience a severe difficulty in proving that I did not use the information provided in response to DFC/USPS-19 for a purpose outside the scope of this proceeding.  I would be similarly unable to prove conclusively that I did not disclose data received in the response to DFC/USPS-19 because any person can obtain these data at any time by examining collection boxes or calling 1-800-ASK-USPS.  I certainly will not allow myself to be placed in a position in which I would need to maintain records of future travels, documenting my presence in particular cities, for the purpose of defending myself against these possible charges.


Under conditions (a) and (b), any time I discussed any information posted on a collection box with any person, or any time I wrote a letter to a postal employee or anyone else discussing individual or multiple collection boxes, I would be subject to attack for having disclosed information and violated the protective conditions.  These charges would be untrue, but I could expend a considerable amount of time and money defending myself in court.  If my only defense were that I visited the collection boxes in person, while alone, and obtained the information in that manner, the case would turn on my word against the Postal Service’s word.  I am unwilling to sign these protective conditions and place myself in such an undesirable litigation stance in a federal court.


Condition (c) emphasizes that these protective conditions would remain in force in perpetuity, so I effectively would open myself up to liability for the remainder of my life.  These protective conditions would continue even if I obtained CBMS data in the future under FOIA or from a postal employee upon request.


Condition (d), while reasonable on its face, creates the same problems as conditions (a) and (b).  If I discussed collection-box information orally or in writing, I would open myself up to legal attack for having used the CBMS data obtained in this proceeding for a purpose other than analyzing the issues in this proceeding — even if such a charge were baseless.  Again, defending myself could be difficult and expensive.  I conceivably could even be placed in a position of having to prove that CBMS data that I reviewed for the purposes of this proceeding were not the source of inspiration for me to visit a particular city where irregularities with collection times existed or to call 1-800-ASK-USPS for more information.  Thus, if I testified in this proceeding about holiday-eve collections in a particular city, I would hesitate subsequently to send a service-complaint letter about other aspects of collection times in that city.  Even if I subsequently visited the city to obtain the data that appeared in my service-complaint letter, the Postal Service could make a compelling argument that I probably used the CBMS data obtained in this proceeding for a purpose other than analyzing the issues in this proceeding.


These protective conditions effectively would cast a shadow, forever more, on every written or verbal discussion in which I engaged with anyone on the subject of posted collection times if the discussion included specific data that appear in the CBMS database — even though the data are publicly available.  By subjecting me to the threat of legal action, the protective conditions would constitute an unreasonable restriction on my First Amendment right to discuss posted collection times and, certainly, my ability to submit service complaints to the Postal Service.

These problems arise, of course, because the presiding officer is allowing the Postal Service to impose protective conditions on information that already is public.  The protective conditions are written to protect confidential information.  Protective conditions can reasonably require a person to maintain the confidentiality of information without exposing the person to liability or legal harassment because the person will not independently encounter the information in the public domain.  Thus, if disclosure occurs, the person probably violated the protective conditions.  In contrast, the Postal Service is requesting that I promise to keep publicly available information confidential.  I believe that I would be unwise to agree to this unprecedented set of conditions.

In weighing the burden on me of protective conditions against the benefit that the Postal Service perceives in imposing protective conditions, the presiding officer should examine the Postal Service’s security concerns closely.
  I believe that this dispute, both here and in my FOIA litigation in federal court, has less to do with security and more to do with preventing me from obtaining CBMS data.  The Postal Service wants to impede my ability to locate instances of posted collection times that are earlier than the times that Postal Service policies and regulations require.  As I argued in my motion to compel at 20–21, in 1999 I obtained CBMS records under FOIA for Flushing (Queens), New York.  I analyzed the data and demonstrated to the district manager of the Triboro District that a substantial percentage of the collection boxes located in Flushing, New York, had collection times far earlier in the day than Chapter 3 of the Postal Operations Manual allows.  More than 200 boxes had no Saturday collection at all.  I requested that the district manager correct these problems.  Within a month, the same office that provided the Flushing collections data shifted gears and suddenly discovered a security risk in disclosing the CBMS data.  The “security risk” arose after the Flushing data exposed a major, systematic service deficiency.

Confirmation of the Postal Service’s true motivation lies in the Postal Service’s response to my motion to compel.  If security were the true concern, one would have expected that the most important protective condition to protect the security of employees and the mail would have been the duty not to disclose the data — that is, to maintain the confidentiality of the data.  Instead, far from being concerned about maintaining the confidentiality of the data, the Postal Service admitted that “[t]he most important elements of those [protective] conditions, which are standard, are that the material be used ‘only for purposes of analyzing matters at issue in [this proceeding],’ and that all copies of any version of the material be returned or destroyed at the end of the proceeding.”  Opposition at 13.  Presumably the Postal Service was already aware of existing criminal statutes in the United States Code that prohibit criminal conduct; these criminal statutes already operate as a prohibition against using CBMS data to engage in criminal activity.  Therefore, this “most important” requirement to use the CBMS data only for analyzing matters at issue in this proceeding is unrelated to preserving the security of the mail.  In its excitement about the prospect of preventing me from using these data to identify problems with posted collection times and writing service-complaint letters to postal officials, the Postal Service lost sight of the absence of a relation between this provision and the security of the mail.  The protective condition that serves the Postal Service’s perceived security threat is the confidentiality requirement, not the requirement to use the information only for purposes of analyzing issues related to this proceeding.

Similarly, if the confidentiality of the data were the primary concern, the return or destruction of the material at the end of the proceeding would not be one of the two “most important” elements of the standard protective conditions; the duty not to disclose the information would protect the information during and after the proceeding.  The confidentiality of the data, the disclosure of which supposedly would create a security risk, is not even one of the Postal Service’s two most important elements of protective conditions.  Again, the Postal Service’s primary fear is that I will use the data to identify problems with posted collection times on collection boxes.  The Postal Service invented the security concern after realizing that disclosing the information to me under FOIA would lead to service complaints.


I note, as well, that the Postal Service’s security justification ignores the fact that no section of FOIA allows the Postal Service to withhold information just because it can concoct a security concern.  As I explained in my motion to compel, the Postal Service relies on 39 U.S.C. § 410(c)(2) in attempting to justify withholding this information.  This section allows the Postal Service to refuse to disclose “information of a commercial nature, including trade secrets, whether or not obtained from a person outside the Postal Service, which under good business practice would not be publicly disclosed.”  My motion explains why, logically, the Postal Service cannot use section 410(c)(2) to withhold information that already is publicly available.  See Motion at 16.  Therefore, regardless of the plausibility of the security concerns that the Postal Service has advanced, they are irrelevant to the analysis because the Postal Service has no exemption under which to justify withholding this information under FOIA.


One obvious solution is for the presiding officer to require the Postal Service to disclose the CBMS data publicly.  Another solution would be for the Commission to release the files provided in the response to DFC/USPS-19 only to participants in this proceeding with no protective conditions.  This solution would provide the data to Commission staff, OCA staff, Mr. David B. Popkin, and me.  Once again, existing criminal statutes would seem to provide an effective deterrent against criminal conduct; arguably, these statutes provide a greater deterrent than protective conditions, anyway.  The Postal Service would need to trust this small group of people to handle the data in a careful manner that gave due consideration to the Postal Service’s security concerns.  The alternative is untenable.  Protective conditions would chill First Amendment rights, and I will not sign these protective conditions; therefore, as of now, I cannot analyze data relevant to resolving issues in my complaint.


Before concluding, I must address and attempt to preempt a line of argument that otherwise will resurface in the Postal Service’s response to this motion.  I acknowledge that I have obtained CBMS data in the past for the purpose of studying posted collection times, identifying problems, and attempting to resolve these problems to improve service to postal customers.  I seek to obtain CBMS data in the future under FOIA for the same purpose.  If CBMS data are provided without a restriction to use the data solely for the purpose of analyzing issues in this proceeding, I readily admit that I will, in some instances, review the CBMS data to identify problems with posted collection times.  This purpose would be outside the scope of this proceeding.  However, no requirement exists in any Commission proceeding, except when protective conditions are applied, to use information solely for the purposes of the proceeding.  Sometimes, as in this instance, data that are relevant to the proceeding may be interesting for other personal or scholarly purposes.  The Postal Service’s fear that I would use CBMS data to identify problems with posted collection times and use this information to write service-complaint letters to the Postal Service is simply not a legitimate justification for imposing, at the other extreme, an overly broad restriction that would chill my First Amendment right to discuss posted collection times in the future.


My acknowledgement of additional uses of CBMS data is far different from suggesting that I sought these data for purposes other than analyzing the issues in this proceeding.  In its response to my motion to compel, the Postal Service argued that “Mr. Carlson’s failure to tailor his motion to the types of data he has asserted he would use, or even to acknowledge that he is seeking far more information than he has asserted that he would use, would be less troubling if it were not already clear that Mr. Carlson has long sought these data in other contexts, for other purposes.”  Opposition at 8.  This statement suggests that I misrepresented my intentions in my motion to compel.  Of course, the presiding officer found my explanation of the need for these data to be justified and granted my motion to compel.  Nonetheless, a brief response to this allegation is warranted to attempt to preempt this sort of attack in future Postal Service pleadings.


On May 18, 2001, the presiding officer issued a ruling establishing a procedural schedule and authorizing discovery to commence.  I immediately prepared a set of interrogatories, which I filed on May 21, 2001.
  These initial interrogatories, DFC/USPS-1–18, were comprehensive in scope and designed to obtain the initial, basic, essential information related to the issues in my complaint and map out further discovery.  On May 25, 2001, I filed DFC/USPS-19.
  On May 29, 2001, I filed DFC/USPS-20–21.
  Interrogatories DFC/USPS-1–18 were largely successful in producing considerable relevant information.  

In its first set of interrogatory responses, filed on June 12, 2001, the Postal Service provided specific information on early collections on eves of holidays for some districts.  See Response to DFC/USPS-14.  If the Postal Service had refrained from objecting to DFC/USPS-19–21, I would have been able to use CBMS data to begin my analysis on June 12, 2001.  Instead, the month of July has nearly ended, and I still have not been able even to begin this analysis.  I requested nationwide CBMS data early in this proceeding to enable me to begin my analyses immediately as soon as the Postal Service filed interrogatory responses revealing early collections in particular districts and to analyze data nationally, as described infra.  If I had waited until I knew which districts were affected, I would have created a delay of approximately three weeks after the Postal Service filed each interrogatory response.  Moreover, I suspected that any interrogatories requesting data analyses or data sortation would meet with objections of burden, as would multiple requests for CBMS data for specific districts; indeed, the presiding officer suspected as much: “there appears to be little difference in effort required by the Postal Service to provide all the information requested, versus sorting through the data to determine what is exactly on point.”  POR C2001-1/6 at 5.

Thus, I sought CBMS data on May 25, 2001, for the same reason for which I still need it today: to develop quantitative information concerning collection practices on holidays and eves of holidays and the potential effects of these practices on customers.  I filed my interrogatories for this purpose and this purpose only.  The presiding officer has ruled that CBMS data, including all data elements that I requested, are likely to lead to the production of admissible evidence.  Id.  This point is now settled.  The fact that I have sought CBMS data for other purposes as well is irrelevant.  The potential for me to use CBMS data for purposes that are outside the scope of this proceeding, but nevertheless legal, does not counsel in favor of imposing restrictions on the purpose for which I can use CBMS data.  Notwithstanding this discussion, I emphasize that my present objection to signing the protective conditions issued in POR C2001-1/6 is based much less on principle and much more on practical concerns for legal liability that these conditions would impose in the future.

III.
Response to Postal Service Motion for Reconsideration


The presiding officer should reject the Postal Service’s motion for reconsideration.  The underlying premise of this motion is that POR C2001-1/6 requires the Postal Service to provide more information than I need for analyzing issues relevant to this proceeding.  See, e.g., Motion for Reconsideration at 2.

When the Postal Service filed USPS-LR-4 on July 5, 2001, the Postal Service at that time, if not before, was aware of all the districts that had curtailed collection services on eves of holidays.  Indeed, in the motion for reconsideration, the Postal Service relies on the information provided in USPS-LR-4 as the basis for identifying the districts to which production of CBMS data should be limited.  Motion for Reconsideration at 5–8.

On July 9, 2001, the Postal Service filed its opposition to my motion to compel production of the CBMS data.  The current motion for reconsideration contains not one word of explanation for why the entire discussion contained in the motion for reconsideration did not appear in the opposition filed on July 9, 2001.  All the information that forms the basis for the motion for reconsideration was available to the Postal Service not later than July 5, 2001.  The line of argument advanced in the motion for reconsideration certainly was available on July 9, 2001, and it would have been responsive to the original motion to compel.  The Postal Service had even received an extension of time to file the opposition to my motion.  POR C2001-1/3.  Yet the Postal Service made a choice and elected to devote many pages in the opposition to explaining why the CBMS data are not relevant and why disclosure of the information would raise security concerns.  Then the Postal Service even reluctantly offered protective conditions as a solution that would “substantially satisfy the Postal Service’s concerns regarding the potential harm of disclosure of the CBMS material at issue in the instant motion to compel.”  Opposition at 13.  The “CBMS material at issue” was data for the entire country.

Now the protective conditions are not good enough.  This dispute truly is a moving target.  The previous representation to the Commission that protective conditions would “substantially satisfy the Postal Service’s concerns” apparently was not correct.  Perhaps the Postal Service made a strategic blunder by omitting from the opposition the discussion that appears in the motion for reconsideration.  But whatever the reason, the Postal Service has offered no justification whatsoever for not raising the issues contained in the motion for reconsideration at the appropriate time — in its opposition to the motion to compel filed on July 9, 2001.  

As a general principle, I believe that proceedings should be decided on their merits, not on procedural technicalities.  However, procedural rules, including deadlines, exist to preserve due process for parties, as delay typically benefits one party at the expense of the other.  In this proceeding, delay benefits the Postal Service.  I am not aware of any procedural rules or legal doctrines that allow a party to raise issues in support of reconsideration of a previous decision if the party simply forgot to mention those issues, or elected not to address those issues, during its previous opportunity.
  By raising issues in a motion for reconsideration that belonged in a pleading filed 18 days earlier, the Postal Service is injecting further delay into the resolution of this complaint.  To ensure that Commission procedures continue to preserve the rights of all parties, the presiding officer should reject the Postal Service’s untimely motion for reconsideration.

If the presiding officer does consider the motion for reconsideration, the presiding officer nevertheless should deny the Postal Service’s motion.  As a general matter, the Postal Service asserts that only CBMS data that are strictly relevant to analyzing instances of curtailed collections on eves of holidays in prior years should be provided.  The focus of this proceeding is not merely on evaluating past practices.  Rather, the Commission is evaluating ongoing service problems.
  Early collections on eves of holidays are not simply mistakes of the past that the Postal Service will never commit again.  Rather, early collections are an active component of national Postal Service policy.  As recently as 2000, the postal official who is now postmaster general authorized, and even seemed to encourage, performance clusters to “roll back collections to a Saturday schedule” on Monday, July 3, 2000.  USPS-LR-1, June 23, 2000, Memo from John E. Potter: “Operations Policy for the Independence Day Holiday — July 4, 2000.”  The Postal Service apparently still sees nothing wrong with this policy; indeed, the Postal Service still views the early collections on eves of holidays as “essentially a non-issue.”  Opposition at 6.  No reason exists to believe that the Postal Service will not invoke this national policy with even greater frequency in the future.  

This proceeding should consider whether this national policy impedes the Postal Service’s ability to provide adequate service.  The Commission’s public report should focus on past effects of this policy as well as the potential effects of this policy if increasing numbers of field managers accept this offer to cut collection services on the eves of some holidays.  Indeed, as pressures on local managers to cut costs increase, I expect to see more, rather than fewer, instances of early collections on eves of holidays in upcoming years.  The presiding officer should provide me with sufficient latitude to analyze the nationwide effects of policies permitting early collections on eves of holidays.  Nationwide CBMS data are necessary to conduct this analysis.  This analysis might run several models to simulate a variety of policies that could be implemented for particular years: use of Saturday collection schedules on a weekday holiday eve, use of a 1 PM collection time on a weekday holiday eve, use of a noon collection time on a weekday holiday eve, and so on.

If the presiding officer decides to allow the Postal Service to produce data only for the districts that curtailed collections in prior years, the presiding officer should reject the Postal Service’s determination of the necessary data elements to be provided.  First, the Postal Service sees no need to provide the box address or description of address.  Motion for Reconsideration at 6–7.  If this information is not provided, I will be unable to conduct case studies in cities.  For example, in a recent motion,
 I explained that the collection boxes located in the Wall Street area of Manhattan have a final Saturday collection at 8:30 AM.  The New York District used this collection schedule on Monday, July 3, 2000, even though the New York Stock Exchange was open until 1:00 PM, thus generating considerable business activity in the Wall Street area.  If the Postal Service were permitted to withhold box address and description of address, I would be unable to conduct meaningful case studies such as this one.

The Postal Service also wants to withhold location ID numbers.  The first five digits of location ID numbers indicate the five-digit ZIP Code of the post office responsible for the collection box, while the last five digits indicate the box number.  The Postal Service asserts that district-wide collection curtailments to a specific hour render location information irrelevant.  Id.  I have no need for the last five digits of the location ID numbers.  However, I need the first five digits to evaluate the effects of curtailed collections in particular cities.  District-wide data might obscure the fact that some cities in the district normally have 5:00 PM final collections, while other cities typically have 2:00 PM final collections.  Since many postal customers do most of their mailing in their own city, the effect of a district-wide holiday-eve curtailment to, say, 1:00 PM, might be very significant in the first city while slightly less significant in the second city.  I need to know the city in which each collection box is located.  The city also is necessary for conducting case studies, as described in the previous paragraph.

Finally, the Postal Service proposes that it be permitted to provide only the final collection time for each collection box, not all collection times.  See, e.g., Id. at 6.  One goal of the Commission’s public report will be to provide postal management with suggestions for ways to achieve legitimate goals while maintaining adequate service.  The goal of reducing collection activities when mail volume is expected to be light, thus reducing costs, is not unreasonable per se.  However, in some instances, post offices could reduce collection activities by eliminating earlier collection runs while maintaining the final collection run for each collection box.  No customers would be harmed, and in many cases the Postal Service would reduce the costs of conducting collections.  I plan to evaluate the extent to which opportunities exist for districts to reduce expenses by eliminating some of the early collection runs while preserving the final collection for each collection box.  To conduct this analysis, I need all posted collection times, not only the final collection times.  POR C2001-1/6 required the Postal Service to provide all the collection times.
IV.
Conclusion


For the reasons discussed herein, the presiding officer should deny the Postal Service’s motion for reconsideration.  The motion is untimely, and it requests an unjustified restriction in the scope of data to be provided.


Moreover, the presiding officer should remove the protective conditions.  I have been unable to identify a set of protective conditions governing disclosure of publicly available information that would adequately protect me against charges that I violated the protective conditions.  While I recognize the need to make a realistic assessment of my legal exposure, the Postal Service has demonstrated in my FOIA litigation that it possesses sufficient financial and legal resources to participate in protracted litigation on issues concerning the CBMS database.  The Postal Service has devoted countless hours to my FOIA case in more than one year of litigation.  Despite an apparent budget crisis, the Postal Service even flew two people from Washington, DC, to San Francisco for a settlement conference with a magistrate judge in January 2001.  I cannot exclude the possibility that the Postal Service will use these protective conditions as a legal weapon to discourage further legitimate communications from me concerning posted collection times on collection boxes.

The presiding officer should remove the protective conditions from the response to DFC/USPS-19 to allow me to access information that is relevant to this complaint.  As a compromise, the presiding officer may consider removing the protective conditions but allowing only participants in this proceeding, OCA staff, and Commission staff to obtain the files provided in the response to DFC/USPS-19.
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