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The Office of the Consumer Advocate (“OCA") hereby responds to the Douglas
F. Carlson (“Complainant”) response to Presiding Officer's Ruling No. C2001-1/1 and
comments on the nature of the evidentiary presentation, filed July 17, 2001. The
Presiding Officer's Ruling No. C2001-1/1" provides that participant's may file responses
to Complainant’s filing by July 27.

The Complainant indicates that he plans to submit a limited amount of testimony
and that it is not likely to consist of a substantial amount of new data or factual
information. He further states that he currently “may be able to meet the August 17,
2001, deadline for filing testimony,” as established by the Presiding Officer's ruling.
Complainant’s ability to meet the August 17 filing date is, however, subject to his review
of interrogatory responses directed to the Postal Service requesting data about the
Collection Box Management System (CBMS) database. He states that upon review of

the requested data, it may be necessary for him to move for an extension of the August
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17, deadline. The Presiding Officer granted on July 23, 2001, a significant portion of
Complainant’'s motion to compel a response to his interrogatories about the CBMS
database. It is now unclear whether Complainant will move for an extension of the
August 17 date for filing testimony.

The Presiding Officers Ruling No. C2001-1/1 also provided that other
participants may indicate the nature of their presentations and suggest a procedural
outline by July 27, 2001. At this time, the OCA does not plan to present direct
testimony on the issues raised in this proceeding. However, the OCA reserves the right
to indicate at the appropriate time (the Complainant proposes September 27) whether
the OCA plans to submit rebuttal testimony in this proceeding.

The OCA supports the proposed filing date of August 17 for Complainant's
testimony. The OCA also has no objection to the proposed September 7 date for
submission of written discovery on the Complainant's case and September 27, as the
date for participants to indicate if rebuttal testimony will be submitted. Given the
possibility that Complainant may seek an extension of time for the filing of testimony
and because of the unresolved nature and extent of oral cross-examination, the OCA
believes it is premature 10 attempt to establish dates for filing briefs.

Complainant proposes that the Presiding Officer consider requiring oral cross-
examination only upon a showing of need by the Postal Service or another party for a
full and true disclosure of the facts. Complainant contends the Postal Reorganization
Act does not require oral cross-examination in proceedings heard pursuant to §3662
and which do not involve a rate or classification matter. Complainant notes that other

sections of the Postal Reorganization Act specifically require compliance with hearing




procedures prescribed by §§556 and 557 of the Administrative Procedure Act whereas,
Complainant notes, the applicable portiocn of §3662 contains no such requirement.

The OCA suggests that even if Complainant is correct in the analysis of the
statutory requirements, the Presiding Officer should carefully consider all circumstances
before dispensing with oral cross-examination over the objection of one of the parties.
At this time there is no indication whether oral cross-examination will be desired by any
party. Also, in a case such as this with few participants, eliminating oral cross-
examination may appear to be an easy alternative to eliminate an inconvenience to one
of the parties. However, the precedent established by eliminating oral cross-
examination should be considered. If there is no real need to reject a request for oral
cross-examination, the Presiding Officer should be reluctant to deny the request. The
Complainant would place the burden on the parties to demonstrate that oral cross-
examination is necessary because “they have been unable to achieve a full and true
disclosure of the facts via written cross-examination.” (Response at 4). On the other
hand, it is not clear whether Complainant is suggesting the test should be applied to all
§3662 cases of this type under the Postal Reorganization Act. Alternatively,
Complainant may be suggesting that cross-examination might be eliminated if it is not
necessary for a full and true disclosure of the facts only after individual participants,
such as Complainant, first demonstrate (or claim) a significant financial burden if oral
cross-examination is required.

The OCA suggests that if oral cross-examination is a burden, the Presiding
Officer consider oral cross-examination via a transcribed telephone conference call.

While a telephonic presentation may not be satisfactory in all instances, in this case, the



small number of participants would easily permit such a procedure. The local parties,
the Presiding Officer and the reporter could convene in the Commission’s hearing room
with the individual appearing for cross-examination via a telephone conference call.
While unusual, this procedure would allow for the give-and-take of oral cross-
examination with only limited adjustment to the process, and yet minimize
Complainant's expenses. In any event, the need to alter the usual hearing procedure
should first be demonstrated by the participant requiring the relief—in this case the
individual Complainant—before shifting the burden to other participants to demonstrate
a need for oral cross-examination for a full and true disclosure of the facts.

Wherefore, the OCA supports the dates proposed in the Complainant's
Response. As to the Complainant’s suggestion that parties should justify requests for
oral cross-examination, the OCA urges the Presiding Officer to give careful
consideration to the tests to be applied before rejecting a request for oral cross-
examination. As an alternative, the OCA suggests that if oral cross-examination is
necessary and the Complainant requires relief, the Presiding Officer give consideration

to providing for oral cross-examination through a telephone conference call.
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