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PART II

Statutory Framework

The instant dispute over the Postal Service's revenue requirement arises against a background of disagreement between the Governors and the Commission that spans the 30-year period since Postal Reorganization in 1970.
  The crux of this disagreement is whether, or to what extent, the Commission is authorized to alter the Postal Service's estimates of expenses and revenue need that form the foundations of Postal Service rate requests under 39 U.S.C. §3622. The Commission apparently believes that review and ultimately establishment of the Postal Service's revenue requirement in rate proceedings are integral to its recommendation of rate and fee changes. We believe that determination of the Postal Service's revenue objectives, including decisions over sources and uses of revenues, constitute fundamental choices associated with managing the Postal Service that were not intended to be incorporated or effectively subsumed under the Commission's limited ratemaking functions.   In Docket No. R2000-1, this controversy turns principally on whether the Commission can lawfully reduce the revenue requirement by revising the provision for contingencies adopted by the Board of Governors and included in the Postal Service’s revenue requirement.  The following outlines our positions on several issues related to this question.

Statutory Authority 

The Act does not establish a role for the Commission in determining the Postal Service's revenue requirement.  Rather, it vests exclusive authority to manage the Postal Service's finances in the Board of Governors and the Postal Service.
  Section 3621, which, among other things, enunciates the break-even policy, specifically vests the final authority to establish postal rates, fees, and mail classifications in the Governors.  Section 3621 also describes the constituent elements of Postal Service's revenue requirement in the break-even calculus, including "a reasonable provision for contingencies."  Nowhere does section 3621, or any other provision of the Act, refer to or establish a role for the Commission in determining or approving expenses, or any other element of the revenue requirement.
The Commission's interpretation of its authority to alter the revenue requirement is entirely derivative and dependent upon general references in the statutory language.  Section 3622(b), which establishes the Commission's substantive role in the ratemaking process, only enumerates criteria bearing on the allocation of costs among classes of mail and types of service, and the recommendation of rates and fees. No provision of the Act explicitly authorizes the Commission to determine how much revenue the Postal Service needs, or to pass judgment on Postal Service decisions creating such needs.  Nor does the Act authorize the Commission to assess and restrict, directly or indirectly, Board of Governors decisions on where the Postal Service will obtain the revenues it requires.

The Commission develops the case for its authority through inference.
  It relies principally on section 3622(b), which directs that it must recommend rates and fees "in accordance with the policies of [title 39, United States Code]."  According to the Commission, these policies include the break-even requirement in section 3621, as well as enumeration of the revenue requirement elements.  Therefore, the Commission reasons it has the authority to enforce break-even through its ratemaking function.  The Commission believes that, by weighing evidence presented at hearings it must conduct under 39 U.S.C. § 3624, it is in a position to make an independent judgment about how much revenue the Postal Service needs.
  

The Commission supports these inferences by arguing that the statutory scheme simply could not work unless the Commission had the disputed authority.
   It asserts that its independence and its ability to evaluate and recommend rates under the specific criteria in 39 U.S.C. § 3622(b) would be impaired, if the Postal Service could dictate overall revenue objectives.  The Commission believes it could not give full effect to the hearing and appellate review processes required by the Act if it did not have the ability to inquire into expenses and other components of the revenue requirement.  Initially, the Commission also contended that the Postal Service's assertion of exclusive jurisdiction over the revenue requirement would deprive us of the Commission's advice.

The Commission's logic is not persuasive in the absence of an express grant of authority in the statute, and in the face of the express statutory grants of authority to the Board of Governors, the Postal Service, and the Governors.  The Commission's independence in enforcing break-even and determining revenue need might be compromised, as the Commission claims, only if Congress intended that it perform those functions.  It did not.  The Commission's proper functions in cost allocation and rate design are only impaired by not being able to adjust the revenue requirement, if one assumes that the general price level, and its effect on individual price levels for classes of mail, were intended to be matters for Commission determination.  There is no evidence that Congress intended this result.  The hearing and appellate processes would be undermined only if reasonable inquiry in Commission proceedings were to be precluded.  In practice, it has not been.
  Notwithstanding the value of Commission advice, it is only advice, and must not limit the Governors' exercise of their statutory authority.

Beyond these clear conclusions from the language of the statute, the legislative history of the Act supports the Governors' long-held interpretation.
  Conversely, the Commission's view of the same legislative history relies on those parts that directly pertain to the creation of its independent ratemaking role.
 

We believe that the most compelling evidence of Congressional intent is found in numerous statements in the legislative history demonstrating that the central purpose of the Postal Reorganization Act was to vest management authority and control in a single entity, the Postal Service.
  Furthermore, that legislative history demonstrates conclusively that, in the context of ratemaking, Congress intended that the Postal Service would control the overall revenue requirement, and the Commission would have the function of allocating costs and designing rates within that constraint.

Judicial opinion supports this view.  In circumstances similar in some respects to the instant proceeding, the United States Court of Appeals for the Second Circuit overturned the Commission's reduction of the Postal Service's revenue requirement in Docket No. R80-1, including its finding that the Postal Service's proposed contingency provision should be reduced.
  The Court concluded that the Commission's actions in cutting about $1 billion from the Postal Service's revenue requirement for the purpose of influencing the Postal Service's policy choices was arbitrary and capricious.
  With respect to the Commission's substitution of a lower contingency provision, the Court held that the Commission's action was "an unlawful intrusion into the policy-making domain of the Board."

The Commission dismisses the implications of Newsweek by arguing that it only applies to the precise facts that were before the court.
  In this regard, the Commission has concluded that Newsweek would only constrain its review and revision of the Postal Service's revenue needs, if the Commission's intended purpose in cutting the revenue requirement, and specifically the contingency, were to "discipline" the Postal Service, or to bring about more frequent rate case filings. 
  The court held that revenue cuts based on these motives, which were explicitly avowed by the Commission in Docket No. R80-1, amounted to impermissible intrusion into the Board's statutory authority.

We think the Commission’s view substantially misses the broader point of the court's holding.  Whether the effect of Newsweek as precedent must be limited to its precise facts, the clear thrust of the court's decision is that the Commission is limited in its statutory authority to constrain any policy choice by the Board or the Governors, including choice of a reasonable provision for contingencies.  Furthermore, we must emphasize that, in Newsweek, the court's conclusions were not limited to the Commission's intent, but also extended to the "effect" of its recommendations. The court stated:

Whether or not it was the intent of the PRC to cause more frequent rate filings by eliminating nearly $1 billion from the Postal Service's revenue requirement, the Board determined that the PRC's action would necessarily have that effect. 

In a related opinion, the court summarized its holding in Newsweek more broadly.  There, the court noted:

We stated quite firmly in Newsweek that the PRC must accede to the Board's estimates of the Service's revenue needs.

The Commission dismisses this statement as nonbinding dicta.  Again, however, this misses the larger point.  Whether or not the precise facts control, these and other statements made by the court represent judicial opinion identifying limits on the Commission's authority.  What is most significant is that these decisions adopt the formulation evident in the legislative history cited above, that Congress intended a division of responsibilities between the Postal Service and the Commission, in which the Postal Service would determine its revenue needs, and the Commission's function would be limited to its expertise in ratemaking.

The logic of the statutory scheme restricts the Commission's ability to substitute its own judgment in recommending the provision for contingencies.  The Commission describes the "complementary roles" of the Governors and the Commission as involving a logical mechanism that it claims provides balanced opportunities for each agency to carry out separate functions.
 In this view, Commission hearings initiated by a Postal Service Request enable the Commission to weigh evidence from the Postal Service and other parties, and to make a recommendation based on the Commission's independent assessment of the record.  This recommendation encompasses an overall revenue requirement, including a provision for contingencies.  The Governors, in response, may elect one of the decision options under 39 U.S.C. § 3625.  If they determine that the Commission's rates and fees will produce inadequate revenues, they may modify.

Apart from arrogating to the Commission a function which was never intended, the Commission's characterization of the statutory scheme is fatally flawed, since, both legally and practically, it substantially deprives us of a realistic opportunity to affect the final outcome under 39 U.S.C. § 3621, in a way that meets the Postal Service's financial needs.  As explained above, the Commission began thirty years ago by justifying its assertion of authority over the revenue requirement with the claim that the Governors were entitled to the Commission's advice.  We quickly pointed out in Docket No. R71-1 that the Commission's advice on such matters could easily deprive us of our statutory authority,
 as the Commission’s three Opinions in this case demonstrate.  The Commission has now abandoned the pretense that its role is advisory.
  If there is any doubt that the Commission envisions a different process, in which it assumes the key role in determining the revenue requirement, it is dispelled by the following passage from the Commission's Second Recommended Decision in this proceeding:

In sum, the participants in rate proceedings, including the Postal Service, take great pains to build an evidentiary record that accurately identifies the causes and levels of projected test year costs by class and subclass of mail.  That record is the basis for fair and equitable rates.  The Commission must thoroughly review the evidence presented by the Postal Service and the other participants, and evaluate that evidence.  In this case, as in all recent rate cases, the Commission has accepted many of the Service's estimates, but in some instances it has concluded that the evidence presented by other participants was more convincing.  As a result, in some areas test year revenue requirements have been altered.

If the Commission were to uncritically accept unreasonably large contingency amounts, it would allow the Service to understate "inconvenient" costs, (such as costs associated with providing competitive products) and essentially negate the extensive efforts of participants to understand and identify test year expenses.  It would also undermine the efforts of the Commission to weigh the rate policy evidence presented by the Service and the other participants, and to balance all of the applicable statutory criteria to develop fair and equitable rates.  The Commission believes that providing the Governors with rate recommendations that will generate sufficient revenues to allow the Postal Service to recover only those expenses justified on the evidentiary record is consistent with its role in helping to develop appropriate rates for the nation's mailers.
 

In this vision, as in the current circumstance, the Governors will rarely, if ever, be able to use the modification option to correct satisfactorily for Commission error or abuse.  As we pointed out in our Second Decision in this docket, we "find ourselves, almost half way into the test year, operating under rates inadequate to meet the Postal Service's revenue needs."  Second Governors Decision at 3.  Under the Commission's approach, this will always be the situation, except in those circumstances when we are able to select a test year far enough in the future to allow a substantial cushion of time to correct the Commission's recommendations.  Even as we modify today, there is no hope to recover more than a fraction of the contingency reserve expected, and needed, for the test year in this case.  This situation cannot be what Congress intended when it designed the statutory scheme.

In the context of the contingency issue, a construction that truly gives effect to the statutory scheme would require the Commission to defer substantially to the Board's judgment in proposing a contingency provision, as explained below.  At a minimum, furthermore, the statutory scheme would preclude the Commission from selecting the contingency provision de novo by "weighing" the evidence and incorporating the Commission's judgment, rather than the Postal Service's.  As explained above, that result was clearly not what Congress intended. 

Finally, we must place our views on the Commission's authority in an important perspective.  As we stated in our Second Decision in this proceeding, "[w]e recognize that the Board and the Postal Service do not exercise unfettered, unreviewable discretion in assessing and securing the Postal Service's financial needs through the ratemaking process."  Second Governors' Decision at 2.  The court in Newsweek specifically addressed the contention that Commission intervention is needed to protect against unrestrained exercise of Postal Service discretion.  The court stated:

We stress that the Board, and not the PRC, is responsible for making policy decisions for the Postal Service.  Should the Board exceed its authority or make questionable policy choices, remedies may be pursued through congressional amendment or judicial review.  Further, the President may influence the Board's policy decisions through his appointment powers.  Aside from these checks, the Board is free to fashion the policies of the Postal Service without interference, including from the PRC.

In fact, our responses to Commission recommendations have not been unreasonable or inflexible over the course of the 30 year history of postal ratemaking under the Act.
  As mentioned above, after initial objections to discovery by the Post Office Department were overruled in Docket No. R71-1, the Postal Service in that case and subsequently has cooperated with discovery and review of the revenue requirement in Commission proceedings.  Early in that first case, furthermore, the Postal Service acknowledged that the Commission had the authority to adjust the revenue requirement for the volume effects of rate recommendations different from those proposed by the Postal Service.
  In our Decision in Docket No. R71-1, we noted that Commission corrections of errors in estimates would be welcome, while we maintained our position regarding the respective roles of the Postal Service and the Commission.
  In subsequent cases, even where we disagreed with the assertion of jurisdiction by the Commission, we did not automatically challenge the result, if it was reasonable.
 

Where the Commission's action exceeding its authority placed the Postal Service at a serious financial disadvantage, as in Docket No. R80-1, we challenged the result.  As discussed above, our position in that case was vindicated by the court of appeals.  The current proceeding, however, is only the second instance in which we have modified the Commission's Recommended Decision in an omnibus rate case as a result of the Commission having cut the Postal Service's revenue requirement and reduced the contingency provision.  

By contrast, there have been several instances where changes in cost estimates occurring during litigation of rate cases have resulted in erosion of the proposed contingency.  Rather than attempt to amend its proposals in those instances, the Postal Service has settled for an effective contingency provision lower than originally proposed.

A Reasonable Provision for Contingencies As a Cushion Against Unforseen Adversities

The salient characteristic of the contingency provision is that it is required by the Act.  Section 3621 provides that "'total estimated costs' shall include (without limitation)…a reasonable provision for contingencies."  While there is relatively little legislative history illuminating specific Congressional intent, that which exists demonstrates that the contingency provision was meant to provide a cushion against failure to achieve the break-even objective ultimately embodied in section 3621.

Both the Postal Service and the Commission have accepted this view.  The Commission has stated that "the essential purpose of the contingency provision is to prevent a working capital shortage due to a revenue shortfall or to expenses which are unforeseeable in kind or amount."
  While emphasizing the Commission's role in reviewing the contingency, the Commission elaborated as follows:

the contingency allowance performs an important function in the financial management of the Postal Service.  Unlike most other regulated enterprises, the Postal Service is operated on a break-even basis.  It has no retained earnings on which to rely during periods of financial stringency.  Being untaxed, it does not maintain tax reserves which can drain down during short-term tax deficiencies.  In sum, the contingency provision plays a preeminent role — which in most private enterprises is assumed by a variety of other financial devices — in insuring the ability of the system to continue rendering service to mailers.

This characterization fundamentally matches the description given by the Postal Service's revenue requirement witness in Docket No. R71-1, who contrasted the Postal Service's situation with private corporations' financial policy options "whenever they encounter a serious revenue lag, unforeseen costs, or a tightening of cash flow."

The financial policy dimension represents the contingency's most important characteristic.  In this proceeding, the Postal Service's Chief Financial Officer testified that the contingency provision constitutes an important policy choice by the Board of Governors.
  It represents the level of risk that the Board is willing to assume in proposing a particular revenue goal as the basis for omnibus rate changes.  The Commission, however, has taken pains to deny this role.  In its Second Recommended Decision in this case it stated:

The Postal Service continues to espouse the view that determination of a contingency provision is a policy choice within the exclusive province of the Governors' authority under 39 U.S.C. § 3621.  Throughout its institutional history, the Commission has declined to affirm and act upon this interpretation, which would exclude the contingency provision from consideration in its evidentiary proceedings, and render its incorporation in recommended rates merely a ministerial and mechanical act.  Rather, as the Opinion of November 13 reiterates, the Commission has consistently adhered to its judgment that the reasonability of a proposed contingency provision is an issue appropriate for exploration in formal hearings required by § 3624(a), and for a Commission recommendation consistent with the balance of the evidentiary record so produced.

The Commission's refusal to admit the policy character of the contingency provision no doubt arises from the Newsweek court's warning against Commission revenue requirement cuts that infringe upon management authority.  The court in that case held that the Commission's reduction of the Postal Service's contingency provision was "an unlawful intrusion into the policy-making domain of the Board."
  

The Commission itself, however, has in the past acknowledged the policy nature of the contingency provision.  In Docket No. R94-1, the Postal Service justified proposing an arguably artificially low contingency provision (1 percent), on the basis that the choice represented a policy trade-off in relation to a determination to suppress the impact of an otherwise larger overall rate increase.  In approving the Postal Service's proposed contingency provision, the Commission stated:

The reasonableness of a contingency provision can only be judged as a product of the historical record and in the factual and policy context of a particular rate proceeding.  In this case, the Postal Service has limited the magnitude of its proposed contingency provision for the overt purpose of constructing a constrained revenue requirement in order to restrain the overall level of rate increases as a business objective.  The Postal Reorganization Act does not require that the Commission pass judgment on the wisdom or soundness of the Postal Service's business objectives; it only requires that the Commission recommend postal rates that satisfy the Act's specified policies and factors.  In this proceeding, the Commission finds nothing in those criteria that would require a departure from the Service's proposed contingency allowance.

There are only so many financial policy tools available to the Postal Service to secure needed revenues, including seeking appropriations, borrowing, and disposing of assets.
  At one time or another, intervenors in Commission rate proceedings have advocated that all of these, as well as others, should supplant the contingency as alternative sources of revenue.  This is one reason why the Newsweek court had little trouble concluding that the Commission's actions in cutting the revenue requirement in Docket No. R80-1 intruded on the policy domain of the Board.  Whether or not the Commission states that its purpose in cutting the revenue requirement is to induce the filing of more frequent rate cases, reducing the revenue requirement for any purpose runs the risk of having an effect on filing frequency or other financial policy choices that we must make.  If the intent, or the effect, of the Commission's action is to substitute its judgment for ours or the Board's on a matter related to financial or other policy, the Commission risks overstepping the bounds of its statutory authority.

The Commission's chief fear, however — that we seek to remove consideration of the contingency provision from Commission proceedings — is unfounded.  We do believe that the contingency provision is subject to inquiry on the record.  We strongly maintain, however, that the standard to be applied in assessing the reasonableness of the contingency is much lower than the Commission asserts, as discussed below.  Furthemore, we strongly believe that the Commission's approach to the contingency as a de novo determination, in which the Commission may substitute its subjective judgment for the Board's, is inconsistent with the Commission's statutory authority.

Beyond these issues of authority, we also believe that determination of the appropriate level of contingency is inherently and predominantly subjective.  As argued by the Postal Service in this case, the provision for contingencies is not an estimate or prediction.  This has been the Postal Service's position from the outset,
 and it has been restated by every Postal Service revenue requirement witness since the first rate case.  The Commission itself has often acknowledged the subjective nature of the contingency provision.
  Over time, however, it has tended to gravitate toward analyses that are superficially more objective and formulaic than we believe is required or acceptable.  

In this regard, we must again emphasize that we do not assert that the subjective nature of selection of a contingency provision makes it essentially unreviewable.  Rather, we believe that, by virtue of its policy and subjective nature, inclusion of a particular contingency within the revenue requirement is due more deference under a fairer standard that the Commission in this proceeding has been willing to give.  We discuss this more fully below.

Standard of Review

Congress entrusted the establishment of the Postal Service's revenue needs to the discretion of the Board and the Governors under 39 U.S.C. §§ 3622(a), 3621, and 3625.  As noted above, we do not assert that this authority should remove the revenue requirement from reasonable inquiry in Commission proceedings.  The Commission, however, must substantially defer to the Board's determinations and apply an appropriate standard, if it does review the Postal Service's revenue objectives.  This deference clearly encompasses the selection of the contingency provision, which represents an important policy choice by the Board, as well as an integral part of the Postal Service's revenue requirement under 39 U.S.C. § 3621.

The Act establishes the standards for judicial review of Governors’ decisions and Commission recommendations,
 but does not explicitly identify standards the Commission should apply in considering the Postal Service’s Request and testimony.
  It is axiomatic, however, that the scope of Commission review is bounded by the limits of its authority under the Act.  Accordingly, as explained above, the Commission may not substitute its judgment for the Board’s.

To the extent that the hearings provided under 39 U.S.C. § 3624 entail inquiry into the reasonableness of the contingency provision, we believe that the appropriate standard of Commission review should parallel the standards that have been adopted by courts in reviewing federal agency decisions under the Administrative Procedure Act (APA). Under these standards, courts will not substitute their judgment for the agency's, but rather will defer to agency authority and expertise, and will uphold the agency's determination, if supported on the record.

In judicial review, this deference arises out of Congress's decision to delegate decision-making responsibility in a particular substantive area to an administrative entity.
  Judicial review of agency action is typically available, but generally under limited standards outlined in the APA. Unless otherwise qualified, these standards afford agencies relatively wide discretion in making determinations within their areas of responsibility.  

In this regard, the statutory scheme of the Postal Reorganization Act is unique.  The Commission does not review Board of Governors' decisions as an appellate tribunal or regulate the Postal Service in a conventional sense.
  Rather, the Commission performs a limited regulatory function in formulating recommendations on postal rates, fees, and classifications.  Within the scope of its authority, the Commission is authorized to evaluate the evidentiary record it creates in its hearings, and to develop recommendations on the allocation of costs and the design of rates and fees.  As we have explained, however, that authority does not extend to matters Congress has reserved exclusively for the Board and the Governors.  On these matters, the Postal Service stands as an independent federal establishment to which Congress has entrusted the responsibility for developing and operating the nation's mail system.  Accordingly, the standard of judicial deference to agency authority applies to Commission review of Postal Service decisions, just as courts and Congress have placed limits on judicial review of other agencies' decisions.

Depending on the procedural context, and the nature of agency action, most administrative actions are reviewed in court under one of two standards in the APA: agency action will be unlawful and set aside if found to be "(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law…[or] (E) unsupported by substantial evidence…."
  Of these, Commission review of Board determinations should apply the arbitrary and capricious standard.
  This standard presents a narrow set of guidelines which could be employed to assess the proposed contingency.  The Supreme Court has described the standard as follows:

Under the "arbitrary and capricious" standard the scope of review is a narrow one.  A reviewing court must "consider whether the decision was based on a consideration of the relevant factors and whether there has been a clear error of judgment. . . .  Although this inquiry into the facts is to be searching  and careful, the ultimate standard of review is a narrow one.  The court is not empowered to substitute its judgment for that of the agency."  Citizens to Preserve Overton Park v. Volpe, supra, at 416. The agency must articulate a "rational connection between the facts found and the choice made."  Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962).  While we may not supply a reasoned basis for the agency's action that the agency itself has not given,  SEC v. Chenery Corp., 332 U.S. 194, 196 (1947), we will uphold a decision of less than ideal clarity if the agency's path may reasonably be discerned.  Colorado Interstate Gas Co. v.  FPC, 324 U.S. 581, 595 (1945). 

In light of the statutory relationship between the Postal Service and the Commission, we believe that no higher standard could be applied by the Commission under the Act.
  Evidence presented by the Postal Service would establish the factual bases justifying the Postal Service's contingency provision, under the substantive standard of reasonableness expressed in 39 U.S.C. § 3621.  The Commission should be required to defer to the Board's judgment, unless it were found to be clearly unreasonable under the arbitrary and capricious standard.

In the past, the Commission has tended to minimize the extent to which it owes deference to the Board's judgment in reviewing the elements of the revenue requirement, including the contingency provision.  In this regard, we are concerned that, particularly in the instant proceeding, the Commission's views have evolved to a more extreme interpretation of its role.  As noted above, the Commission appears to take the position that it has the authority, in effect, to establish the revenue requirement through de novo review of evidence placed on the record by the Postal Service and other parties, and through application of the Commission's independent judgment.
  The following passage from the Third Recommended Decision epitomizes this view:

With respect to the Governors' assertion of their need for discretion to choose a contingency allowance and establish the size of the revenue requirement generally, the Commission must continue to respectfully decline to adopt this model of postal ratemaking.  The development of the evidentiary record on the estimated costs, volumes, and revenues of the various classes of mail and types of service frequently produces myriad affects on the aggregate revenue requirement.  Indeed, the change in the revenue requirement in Docket No. R84-1, cited in the Postal Service Comments at 2, illustrates how an issue addressed in the course of a ratemaking proceeding -- in that case, First-Class volumes -- can affect the overall level of the revenue requirement.  Given this interdependence of the revenue requirement and other issues on which the Commission must make findings, it is impossible to conclude that the choice of a contingency allowance should somehow remain unaffected by the factual record made during a rate case.

Third Recommended Decision, at 9 (emphasis added).

This statement appears to express an expectation by the Commission that it will have occasion to adjust the contingency provision in each subsequent rate proceeding.  In this regard, the Commission's views on its authority combine with two other factors.  As noted above, the Commission believes that the need for a contingency diminishes as more recent information is brought to bear on Postal Service estimates of actual expenses in the test year.  Furthermore, in recent cases, the Commission has been inclined to update the record for the most recent information available.  We therefore infer that the Commission believes that a reasonable contingency provision can only be assessed and determined by the Commission, after the close of the evidentiary record in each case.  This approach, however, would effectively nullify the discretion of the Board to determine the proper level of contingency as a policy choice in the first instance, and as an expression of the Postal Service's expectations of need in the test year when it files a Request under 39 U.S.C. § 3622(a).  This is a distortion of the statutory scheme.

That scheme establishes the Commission's obligation to defer to the Board's choice of a reasonable contingency.  The Commission can disregard that deference, or formulate recommendations inconsistent with it, only by risking intrusion on the Board's prerogatives.  In this regard, the Court of Appeals for the District of Columbia Circuit in the Governors case cautioned against such overreaching by the Commission.  Referring to the Commission's claim that it performed a regulatory function with respect to the Postal Service, the Court stated:

As a "partner" of the Board the Postal Rate Commission was assigned the duty and authority to make recommendations with respect to rates and classifications. There is no indication that Congress contemplated that either "partner" would trench on the functions and prerogatives of the other; on the contrary each was to recognize and be guided by its "constitutional and legal responsibilities". Congress did not intend that the Postal Rate Commission regulate the Postal Service; one partner does not regulate another, and authority to assist in ratemaking and classification does not include authority to interfere in management. It follows that a management decision by the Postal Service may not be overruled or modified by the Rate Commission.

Governors, 654 F.2d 114-115 [footnote omitted].  This language was relied upon by the Court of Appeals for the Second Circuit in Newsweek in holding that the Commission had exceeded its authority by cutting the Postal Service's revenue requirement in Docket No. R80-1.  Newsweek, 663 F.2d at 1203.

We acknowledge that the Commission's interpretation of the statutory scheme is significantly different from ours.  According to the Commission, the existence of our modification authority under 39 U.S.C. § 3625(d) supports an expansive interpretation of the Commission's role in determining the revenue requirement.  In this view, Congress would not have created the modification authority, unless it were intended to reconcile differences of opinion between the Board's determination and the Commission's independent evaluation of the revenue requirement.  Most basically, this is wrong because Congress intended a clear division of responsibilities in the statutory scheme, as explained above.  The logic of the Commission's argument also fails, however, since the need for modification can easily be reconciled with the Commission's proper sphere of authority and responsibility.  For example, Congress intended us to be able to modify, if we were to determine that a rate or classification recommended by the Commission would have an unintended volume or revenue consequence, because the Commission had erroneously assessed the market response, or relied on wrong or insufficient data.
  We might also modify if we were to determine that the Commission had made an error in methodology in forecasting volumes and revenues.

The Commission's interpretation would also have serious consequences that are inconsistent with the statutory division of responsibilities, and with the pervasive evidence in the Act that Congress was concerned about ensuring revenue sufficiency.
  Normally, modification, if successful, will only be possible after much of the test period on which the revenue requirement is based has already passed.  In this case, we estimate roughly that the Postal Service has lost approximately $20 million a week during the time the Commission's unlawfully low rates have been in effect.  Our modification will correct this insufficiency, but the Postal Service will never be able to recover the lost revenues, which will total $500 million for the 25 weeks between January 7 and July 1.  Furthermore, as a consequence, the Board may be compelled to initiate the next rate proceeding sooner than otherwise.

The modification option is available in this instance, as in Docket No. R80-1, where the Commission has overstepped its authority in reducing the Postal Service's revenue requirement.  We, however, categorically reject the view that the existence of our modification authority within the statutory scheme justifies the Commission's actions in this case.

Beyond these considerations, we believe that the Commission has also distorted the substantive standard for evaluating the contingency provision in this instance.  Section 3621 provides that the revenue requirement shall include a "reasonable" provision for contingencies.  Under the Commission's approach in the instant proceeding, this apparently means whatever contingency (percentage of total costs
) that the Commission determines should be incorporated, based on whatever criteria the Commission determines are relevant and probative.  On the contrary, we believe that inclusion of the standard of reasonableness in the Act was intended to indicate a range of acceptable choices that are not susceptible to precise calculation by reference to a formula or set of predetermined criteria.  Furthermore, if there are criteria that must be applied, they are not within the Commission's exclusive province to determine.

Semantically, the reasonableness standard at a minimum implies a rational basis.
 In other words, selection of a provision for contingencies cannot have been random or arbitrary, but must be linked to some reason or set of relevant reasons that can be explained.  By this measure, all that review really requires in this instance is an expression of what factors were considered and some explanation of why a particular level is justified by those considerations.

To the extent the Board's and our reasons are linked to matters that are exclusively within our province to decide, the Commission's review must be limited by the same deference that those considerations command on a procedural level.  In other words, not only is the Commission prohibited from determining the contingency provision de novo, but it must defer to our judgment as well, and not substitute its own.  In fact, this approach is consistent with the Commission's determination in Docket No. R94-1, cited above.

This leaves a relatively narrow range in which the Commission might conclude that a particular contingency provision is unreasonable.  At one extreme, the Postal Service might have failed entirely to explain a rational basis for selecting a particular level of contingency.  We understand that intervenors in this case, as in the past, have made this claim.  In this regard, they usually mean, not that the Postal Service has failed to express any reason, but that its reasons are insufficient or that they disagree with them and believe they have “better” reasons to support a lower contingency provision.  In our opinion, a conclusion that a contingency provision was unreasonable based on such claims would be inadequate, if all that was involved was a difference of opinion between the Postal Service, on one hand, and the Commission and intervenors, on the other. Apart from failure to explain, there might be a situation in which the Postal Service's reasoning is based on a clear error of fact.  We might also conceive of a situation in which the reasons expressed to explain and support a contingency provision were unrelated to the purpose of the contingency as a cushion against unforeseen causes of a revenue imbalance.  For example, an attempt to inflate the contingency provision for the express purpose of funding a known program or investment could be questioned.

Under our analysis, the predominantly subjective nature of the choice of contingency provisions tends to undermine the Commission’s scope of review, since any challenge to a subjective determination is usually primarily a difference of opinion.  This is no doubt why over the years the Commission has tended to gravitate towards describing an objective, and preferably a quantitative basis for evaluating the contingency.  In Docket No. R77-1, the Commission introduced the concept of variance analysis.  As the Commission has employed it, this technique involves measuring percentage variances between past predictions and actual results in particular segments of costs and revenues.  These variances are then applied to future estimates to obtain a measure of how much they might be expected to vary from actual results in the future.  The resulting ranges of variation are used to assess the reasonableness of proposed contingency provisions.

The Postal Service and we have never agreed that this technique is either a particularly relevant or an appropriate standard by which to assess the Board's endorsement of a particular contingency provision.  In the first place, it has never been demonstrated to be reliable as a prediction of future need for contingency funds.  This is fundamentally because the Postal Service rarely knows all the causes of variations, and they are seldom replicated at the segment level from year to year.  More importantly, as the Postal Service argued in the current proceeding, the contingency provision is not a prediction or estimate of future costs.  Rather, as explained above, it is a cushion against the unforeseeable future, which by definition cannot be predicted.  Equally important, the Commission's quantitative approach is basically unrelated to the rational basis for the Postal Service's selection of a particular provision for contingencies.  Outside the context of some substantive consideration of past and future events, the variances are merely mathematical differences.

It is not surprising that the Recommended Decision in which the Commission relied most heavily and explicitly on variance analysis and quantitative prediction was rejected by the court in Newsweek as an arbitrary intrusion into the Board's policy domain.  In Docket No. R80-1, the Commission's first Opinion and Recommended Decision spanned many pages in its derivation of a recommended 2.5 percent contingency provision.
 The Commission's discussion consisted of a meticulous quantitative analysis, which the Commission described in its Second Recommended Decision in that docket as "a disciplined procedure based on financial analysis supplemented by judgment."
  The Commission summarized its conclusions in its Third Recommended Decision, which we modified, as follows:

[T]he 2.5 percent contingency provision we recommended consists of three components: (1) 1.6 percent developed through variance analysis; (2) an additional 0.6 percent, $144 million, to reflect the higher COLA than was projected by the Postal Service in its filing and : (3) a judgmental addition of 0.3 percent. The 0.3 judgmental increment was added to the contingency to provide an additional cushion against unforeseen events.  This increment was added to the contingency provision despite our finding that the uncertainties of the economy, the possibility of adverse effects from labor negotiations, etc. were not substantially greater than those which existed during Docket No. R77-1 and which resulted in the 1.6 percent unfavorable variance that constituted the foundation of our contingency provision. 

We reacted to this recommendation by calling it arbitrary,
 a conclusion with which the court in Newsweek ultimately agreed.
  In assessing the court's Newsweek holding in Docket No. R84‑1, however, the Commission focused on the court's observation that the Commission's reduction of the contingency provision was to a level less than half what was approved in the previous rate case.
  In this regard, the court's conclusion was undoubtedly based on more than the size of the reduction, or a finding that the Commission's action was simply unexplained, since the court had before it at least two Commission Recommended Decisions, each of which defended the Commission's revenue cuts in considerable detail.

In retrospect, we believe that the most compelling reason that the Commission's recommendation in Docket No. R80-1 was arbitrary was that it was based almost exclusively on a variance analysis that was divorced from and inconsistent with the Board's subjective assessment and policy choice of a 3.0 percent contingency provision.  As evident from the Commission's summary, above, only 0.3 percent of the recommended contingency
 was based on subjective evaluation of the main reasons for the Board's choice. The low judgmental "increment" resulted primarily because the Commission, as a matter of opinion, differed with our conclusions.  The court concluded that the reduction of the contingency provision that resulted from the Commission's analysis was "an unlawful intrusion into the policy-making domain of the Board."

We do not object to the Postal Service providing the Commission information with which to conduct its variance analysis.  We must caution, however, if the Commission relies on this exercise to substitute its judgment for ours in reducing the revenue requirement, as it apparently has done in part in the instant proceeding, we will challenge the result.

� The Governors' views rest on an interpretation of the statutory ratemaking scheme that dates back to the first omnibus rate case conducted under the Act (Docket No. R71-1).  See United States Postal Service Decision of the Governors on Rates of Postage and Fees for Postal Services, in United States Postal Service, Action of the Governors Under 39 U.S.C. Section 3625 and supporting record in the matter of Postal Rate and Fee Increases, 1971: Docket No. R71-1 before the Postal Rate Commission, Volume 1, at I-367-70 (1972) (hereinafter R71-1 Supporting Record).  During the case, the position of the Post Office Department, with which we agree, was expressed in Post Office Department Brief on Threshold Jurisdictional Issues, in R71-1 Supporting Record, at 2-495-502; United States Postal Service Brief to the Chief Examiner, in R71-1 Supporting Record, Vol. 2,at 2-665-70.  Similarly, the Commission's interpretation extends from that first case, although it has also evolved somewhat over the years.  See PRC Op. R71-1, in R71-1 Supporting Record, Volume 1, at I-268-271.  See also Ruling on Objections to Certain Interrogatories, in R71-1 Supporting Record, Volume 2, at 2-95-99.


� For example: Section 202(a) provides that the "exercise of the powers of the Postal Service shall be directed by a Board of Governors…;" Section 205(a) provides that "the Board shall direct and control the expenditures and review the practices and policies of the Postal Service…;" Section 401(3) empowers the Postal Service, inter alia, to "determine the character of, and necessity for, its expenditures…;" Section 401(4) empowers the Postal Service to "determine and keep its own system of accounts…."  Section 401(5) empowers the Postal Service "to acquire…such personal and real property, or any interest therein, as it deems necessary or convenient in the transaction of its business…," and "to hold, maintain, sell, lease, or otherwise dispose of such property or any interest therein…."  Section 2008(c) provides "[s]ubject only to the provisions of this chapter, the Postal Service is authorized to make such expenditures and to enter into such contracts, agreements, and arrangements, upon such terms and conditions and in such manner as it deems necessary…."  Other provisions, for example in Part III of the statute, outline plenary authorities or functions over a variety of matters affecting the Postal Service's financial condition.  The prerogatives identified are in certain respects subject to specific limitations and conditions.  For example, section 2009 requires the Postal Service to prepare and submit an annual budget to the Office of Management and Budget, and Section 2008(c) requires an audit by the Comptroller General.


� First Recommended Decision, at 62-65; See PRC Op. R71-1, in R71-1 Supporting Record, Vol. I, at 1-268-71.  Second Recommended Decision, at 5-8; Third Recommended Decision, at 1-5.  See PRC Op. R71-1, in R71-1 Supporting Record, Vol. I, at 1-268-71.


� Second Recommended Decision, at 6-7.


� PRC Op. R71-1, in R71-1 Supporting Record, Vol. 1, at 1-269-71.


� In Docket No. R71-1, the Post Office Department originally objected to discovery regarding revenue requirement issues, on the grounds that the Commission lacked authority to affect the revenue requirement. See Ruling on Objections to Certain Interrogatories (May 11, 1971), in R71-1 Supporting Record, Vol 2, at 2-95.  Once discovery was directed, however, the Postal Service complied.  For over 30 years, the Postal Service has cooperated with reasonable discovery and other inquiries into the revenue requirement.


� As we stated in Docket No. R71-1, the Commission's recommendations are likely to be tightly binding, and its "advice" cannot be permitted to interfere with our management prerogatives.  Governors Decision, Docket No. R71-1, in R71-1 Supporting Record, Vol. 1, at 1-368.  See First Governors' Decision, at  3-5.


� We fundamentally agree with the Post Office Department's and Postal Service's contemporaneous interpretation and analysis of the statute and legislative history expressed first in Docket No. R71-1.  See United States Postal Service Brief to the Chief Examiner, in R71-1 Supporting Record, Vol. 2, at 2-667-670; United States Postal Service Brief on Exceptions to Initial Decision of the Presiding Officer (Feb. 18, 1972), in Id., Vol. 1, at 1-48-50.


� PRC Op. R71-1, in R71-1 Supporting Record, Vol. 1, at 1-270-71.


� Reply of the United States Postal Service to Comments of Participants in Response to the Postal Service's Memorandum on Reconsideration, Docket No. R2000-1, at  8-9 (Jan. 19, 2001); United States Postal Service Brief to the Chief Examiner, in R71-1 Supporting Record, Vol. 2, at 2-667-670.


� Id. at 2-668-69.


� Newsweek, Inc. v. United States Postal Service, 663 F.2d 1186 (2d Cir. 1981); affirmed on other grounds sub nom, National Association of Greeting Card Publishers v. United States Postal Service, 462 U.S. 410 (1983) (hereinafter Newsweek)..


� Id. at 1203-06.  In analyzing the Commission's role, the Second Circuit was heavily influenced by the opinion of the D.C. Circuit Court of Appeals in Governors of the United States Postal Service v. Postal Rate Commission, 654 F.2d 108 (D.C. Cir. 1981).


� Newsweek, at 1205.  We agree with the Postal Service's analysis of this and related judicial precedent as it applies to the Commission's authority generally and this particular proceeding.  See Reply Brief of the United States Postal Service, Docket No. R2000-1, at II-3-8 (Sep. 22, 2000); United States Postal Service Brief to the Postal Rate Commission, Docket No. R84-1, at I-2-4 (July 9, 1984); United States Postal Service Reply Brief to the Postal Rate Commission, Docket No. R84-1, at I-1-10 (July 19, 1984).


� PRC Op. R84-1, Vol. 1, at 14-25.


� Id. at 24-25.


� Newsweek, at 1204.


� Time, Inc. v. United States Postal Service, 685 F.2d 685, 775 (2d Cir. 1982).


� This general conclusion has been recited in another context by the Supreme Court in National Association of Greeting Card Publishers v. United States Postal Service, 462 U.S. 810 (1983).  The Court stated:


Although the Postal Reorganization Act divides ratemaking responsibility between two agencies, the legislative history demonstrates "that ratemaking…authority [was] vested primarily in [the] Postal Rate Commission." S.Rep. No. 91-912, p. 4 (1970)(Senate Report); see Time, Inc. v. USPS, 685 F.2d 760, 771 (CA2 1982); Newsweek, Inc. v. USPS, 663 F.2d, at 1200-1201; NAGCP III, 197 U.S. App. D.C., at 87, 607 F.2d, at 401.  The structure of the Act supports this view.  While the Postal Service has final responsibility for guaranteeing that total revenues equal total costs, the Rate Commission determines the proportion of the revenues that should be raised by each class of mail.


Id. at 821 (emphasis added).  Not surprisingly, the Commission's citation to this statement emphasizes, not the division of responsibilities, but the term "final responsibility," inferring a role for the Commission in setting the revenue requirement.  PRC Op. R2000-1, Vol. 1, at 64-65.


� First Recommended Decision, at 65; Second Recommended Decision, at 5-8.


� We stated:


Putting aside the delays and expenses for all concerned that would be involved in a proceeding that ranges beyond the Commission's unquestionable jurisdiction, there might be something to be said for this view if we were in a position to treat the recommendations as “advisory” in the usual sense.  But we are not, as the circumstances of this case make clear.


Our real options are few and narrow.  We may modify the Commission recommendations only under limited circumstances.  Even if it were practical to go through the protracted proceedings that must precede modification, the dissent of a single Governor would nullify the judgment of the rest.  The Commission's rate recommendations are, in actual effect, apt to be tightly binding; if they should interfere with basic management decisions having significant cost consequences, as most such decisions do, they would prevent us from meeting our responsibility as members of the Board to direct the exercise of the powers of the Postal Service."  


Governors' Decision, Docket No. R71-1, in R71-1 Supporting Record, Vol. 1, at 1-368.


� If nonbinding "advice" were the objective, it should have been sufficient for the Governors to effectively communicate our response rejecting the Commission's views on the contingency in our first decision in this proceeding, which allowed the recommended rates under protest and returned the “advice” to the Commission for reconsideration.  In the Commission's Second Recommended Decision, the advisory nature of the Commission's position was lost and, in the context of the procedural framework in the statute, it became coercive.


� Second Recommended Decision, at 6-7 (emphasis added).


� Newsweek, at 1204-05.


� Some of the statements made by the Postal Service in other proceedings in the past might appear to communicate a stridency and inflexibility of our position that is belied by our actual practice.


� United States Postal Service Brief to the Chief Examiner, in R71-1 Supporting Record, Vol. 2, at 2-666, n. 175.


� Governors' Decision, Docket No. R71-1, in R71-1 Supporting Record, Vol. 1, at 1-369.


� See Governors' Decision, Docket No. R74-1, in R74-1 Supporting Record, Vol. 1, at 1-1360-61. 


� In several cases, evidence was introduced demonstrating that estimates of Postal Service expenses in the test year had increased since the Postal Service submitted its Request, but the Commission declined to base its recommendations on the higher estimates, resulting in effective contingency provisions lower than had been proposed as percentages of total costs (Docket Nos. R71-1, R74-1, R76-1, R77-1).  The Postal Service asked the Commission to increase its revenue requirement in only one of those cases.  In Docket No. R90-1, the Postal Service declined to amend its request, although extraordinary OBRA liabilities significantly increased the Postal Service's revenue needs during litigation.  The Postal Service acknowledged that its failure to amend would result in less revenue being available to meet contingencies.  In two cases (Docket Nos. R84-1 and R97-1), the Board of Governors delayed implementation of rates that had been recommended and approved by the Governors.


� The provision for contingencies originated in the Postal Reform and Salary Adjustment Act of 1970 (H.R. 4), which was a direct response to the recommendation in the Kappel Commission Report. Towards Postal Excellence: The Report of the President's Commission on Postal Organization (1968).  The Kappel Commission Report sought enforcement of the budgetary standard requirement mandated by the Postal Policy Act of 1958.  This standard contemplated that total revenue would equal total costs, exclusive of "public service costs" (the break-even requirement).  The Kappel Commission elaborated on the composition of permissible costs that the Post Office Department should seek to cover as follows:


The principal purpose of a rate structure is to provide the revenues necessary to sustain the enterprise.  Privately-owned utilities are entitled to recover all of their legitimate economic costs, such as operating expenses, depreciation, interest on debt, profit for equity capital, a reserve for contingencies and an allowance for research and development, where appropriate.  This overall revenue requirement may be termed the "budgetary standard."





The Postal Policy Act sets a budgetary standard for the Post Office by specifying that postal revenues as a whole should equal costs as a whole, exclusive of "public service costs."  The budgetary standard sets a floor, however, as well as a ceiling.  Since the requirement of the Act that revenues cover costs (except for public service costs) has not, in fact, been followed, the postal service has had to be subsidized by the taxpayer.





It is essential that postal revenues be brought into line with postal costs.  Although this process may well be spread over several years to minimize the impact on mail users, only a self-supporting postal service can keep up with user needs and can keep costs at the lowest possible level.�





Id. at 129 (emphasis added).  Importantly, the Kappel Commission not only articulated a conceptual rationale to include a reasonable provision for contingencies, but also quantified it as a range of “about three to five percent.”  Id. at 82.  H.R. 4 specifically made allowance for a "reasonable provision for contingencies" in the composition of total costs subject to the break-even requirement.  H.R. 4, 91st Cong., 1st Sess. § 1201(b)(1969).  The Postal Service Act of 1969, prepared by the Administration with the assistance of the Post Office Department, adopted the same language as H.R. 4.  See H.R. 11750, 91st Cong., 1st Sess. § 1201(b)(1969).  During hearings before the Post Office and Civil Service Committee in the Senate on H.R. 4 and H.R. 11750, Postmaster General Blount made the only references to an allowance for contingencies.  Addressing Chairman McGee's skepticism regarding the Postal Service's capacity to absorb rising costs without frequent rate increases, Mr. Blount stated that


as to the breakeven line, the legislature provides that the costs we are to cover after the five-year transitional period shall include a reasonable provision for contingencies, which would allow us the necessary leeway.  Obviously, in a system as large as this you can't come out right at the zero position; you have to have a safe cushion.





Hearings on the Reorganization of the Postal Establishment to Provide for Efficient and Economical Postal Service Before the Senate Comm. on the Post Office and Civil Service, 91st Cong., 1st Sess. 505, 515 (1969) (emphasis added).  The primary bill introduced in the Senate regarding rate policy (S. 3842) mirrored the language of H.R. 4 and H.R. 11750.  The Postal Reorganization and Salary Adjustment Act of 1970 (H.R. 17070) also incorporated the language used in H.R. 4 and H.R. 11750. See H.R. 17070, 91st Cong., 2d Sess. § 1201(b)(1970).  After having passed both houses and proceeding to conference, both houses adopted the final version of H.R. 17070 with the contingency language intact.


� PRC Op. R76-1, at 51-52.


� Id. at 52-53.


� Written cross-examination of Postal Service witness James W. Hargrove, in R71-1 Supporting Record, Vol. 3, at 3-1160.


� Tr. 46-A/20183.


� Second Recommended Decision, at 33.


� Newsweek, at 1205.


� PRC Op. R94-1, at II-12.


� See written cross-examination of Postal Service witness James W. Hargrove, in R71-1 Supporting Record, Vol. 3, at 3-1160.


� See Written cross-examination of Postal Service witness James W. Hargrove, in R71-1 Supporting Record, Vol. 3, at 3-1159.





� See, e.g., PRC Op. R87-1, Vol. 1, at 35-36.


� Section 3628 of the Act incorporates applicable provisions of the Administrative Procedure Act (APA) and other pertinent legislation.


� Section 556(d) of the APA (5 U.S.C. § 556(d)), which is incorporated by reference in 39 U.S.C. § 3624(a), does refer to "burden of proof."  Under this provision, "[e]xcept as otherwise provided by statute, the proponent of a rule or order has the burden of proof." Id.  It has been held, however, that “’the burden of proof' [section 556(d)] cast upon the 'proponent' is the burden of coming forward with proof, and not the ultimate burden of persuasion."  Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998 (D.C. Cir. 1976), cert. denied 431 U.S. 925 (1977); See 2 KENNETH CULP DAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 10.7 (3d Ed. 1994). "[T]he substantive statute and its regulations govern the allocation of the ultimate burden of persuasion."  State of Maine, v. Dept. of Labor, 669 F.2d 827, 829 (1st Cir. 1982).  


In the context of postal ratemaking, we believe that the balance of authorities between the Postal Service and the Commission in the statutory scheme, which vests determination of the contingency provision in the Board's discretion, creates a presumption in favor of the reasonableness of the Postal Service's proposed contingency.  Furthermore, under an appropriate standard of review, the Commission must defer to the judgment of the Board, rather than substitute its own judgment based on its independent evaluation of the evidence.  Accordingly, we believe the Act places the ultimate burden of persuasion to demonstrate that the proposed contingency is unreasonable on parties opposing the Postal Service's contingency.


� Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971); Illinois Central Railroad Co. v. Norfolk & Western Railway Co, 385 U.S. 57, 69 (1966).  See Burlington Northern Railroad Co. v. Surface Transportation Board, 114 F.3d 206, 210 (D.C. Cir. 1997).


� See id.; American Trucking Associations, Inc. v. U.S., 627 F. 2d 1313, 1320-21 (D.C. Cir. 1980).


� "The responsibilities of the Postal Rate Commission are strictly confined to relatively passive review of rate, classification, and major service changes, unadorned by the overlay of broad FCC-esque responsibility for industry guidance and of wide discretion in choosing the appropriate manner and means of pursuing its statutory mandate."  Governors, 654 F.2d 117.


� 5 U.S.C. §§ 706 (A), (E). These two standards are sometimes applied together to address factual (substantial evidence) and other (arbitrary and capricious) dimensions of the same agency action.  Schoenbohm v. FCC, 204 F.3d 243, 246 (D.C. Cir. 2000), cert. denied 519 U.S. 975 (1996).  This section also lists agency action "(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right…."  In accordance with our discussion above, we believe the Commission's reduction of the contingency provision would fall squarely within this basis for reversal on appeal.


� The standards applied in judicial review do not align perfectly with the relationship between the Postal Service and the Commission. But the substantial evidence standard can not strictly apply to Commission review of the contingency, since the Postal Service's proposals arise out of the exercise of discretion, not the consideration of an evidentiary record.  See Citizens to Preserve Overton Park, 401 U.S. at 414-15.


� Bowman Transportation, Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281, 285 (1974).


� While the arbitrary and capricious standard is often regarded as less stringent than the substantial evidence test, a significant body of judicial opinion acknowledges that, as a measure of evidentiary support, the two standards tend to converge.  See 2 KENNETH CULP DAVIS & RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 11.4 (3d Ed. 1994).  In this regard, we note again that the lack of an evidentiary record before the Postal Service invalidates substantial evidence as a standard the Commission could apply.  It is instructive, however, that, even under substantial evidence, the "possibility of drawing two inconsistent conclusions from the evidence does not prevent an administrative agency's finding from being supported by substantial evidence." Consolo v. Federal Maritime Commission, 383 U.S. 607, 620 (1966).  Furthermore, even if the Commission were in a position to apply substantial evidence standard to the Postal Service's determination of the contingency, on the basis of the evidentiary record before the Commission, the Commission would still be obligated to defer to the Postal Service's judgment, as the agency whose decision is being reviewed.  That judgment would be upheld as long as it was supported by "'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'" Id. (citation omitted).


� Even under the standards explicit in the APA, de novo review is available only in very narrow circumstances.  5 U.S.C. § 706(F); Citizens to Preserve Overton Park, Inc., 401 U.S. 415.  See United States v. Carlo Bianchi & Co., 373 U.S. 709, 715 (1963); Doraiswami v. Secretary of Labor, 555 F.2d 832, 839-40 (D.C. Cir. 1976).


� See National Easter Seal Society For Crippled Children and Adults v. United States Postal Service, 656 F.2d 754, at 762-66 (D.C. Cir. 1981).


� In Docket No. R90-1, we allowed under protest and returned the Commission's Recommended Decision for reconsideration, because we believed that the Commission had made several errors in forecasting volumes and revenues.  See Decision of the Governors of the United States Postal Service on the Recommended Decision of the Postal Rate Commission on Postal Rate and Fee Changes, Docket No. R90-1, at 2-6 (Jan. 22, 1991).  We subsequently rejected the Commission's Second and Third Recommended Decisions in Docket No. R90-1 based on the same concerns. See Decision of the Governors of the United States Postal Service on the Recommended Decision of the Postal Rate Commission on Postal Rate and Fee Changes, Docket No. R90-1, at 1-17 (July 1, 1991); Decision of the Governors of the United States Postal Service on the Recommended Decision of the Postal Rate Commission on Postal Rate and Fee Changes, Docket No. R90-1, at 19-31 (Jan. 7, 1992).


�See, e.g., 39 U.S.C. §§ 3628 (prohibiting suspension of rates during judicial appeal), 3681 (prohibiting reimbursements as a consequence of judicial appeal).


� The Postal Service and the Commission have adopted this measure to express the contingency provision, as did the Kappel Commission. See PRC Op. R77-1, Vol. 1, at 40; Kappel Commission Report at 82.


� We have been unable to discover any controlling judicial or administrative precedent that would guide the interpretation of "reasonable" here.  The term is so commonly used in so many different legislative and administrative contexts that no one usage or meaning emerges as authoritative.  Similarly, we do not believe that other references to "reasonable" or "reasonably" in the Act provide reliable guidance, since the terms appear to have been used with different, or at least non-congruent, meanings intended.  For example, section 3621 refers to "reasonable and equitable classes of mail," "reasonable and equitable rates of postage and fees for postal services," rates and fees that are "reasonable and equitable and sufficient," and "a reasonable provision for contingencies."  Section 3622(b)(3) refers to costs that are "reasonably assignable."  Section 3622(b)(5) refers to "reasonable costs."  While it is possible to speculate that Congress intended a common element in all of these uses, this conclusion would be difficult to justify, given the different subjects being modified by "reasonable" and the variations of usage.  For example, one might infer a commonality in "reasonable …rates and fees" and "a reasonable provision for contingencies" associated with revenue sufficiency.  Yet, in the same section, the Act refers to rates and fees that are "reasonable and equitable and sufficient."  There is no satisfactory basis to explain why in one use the notion of sufficiency must be separately expressed, yet in another it is telescoped into the term "reasonable."  As a consequence, we find that, if there is an intended meaning of "reasonable" as it modifies "provision for contingencies," it is the broader understanding of the term denoting some reason or reasons for electing one level of contingency over another. 


� PRC Op. R80-1, Vol. 1, at 28-38.


� PRC Op. &  R.D. upon Recon., at 26.


� PRC Op. & R.D. on Furth. Recon., at 24 (emphasis added).


� Decision of the Governors of the United States Postal Service on Rates of Postage and Fees for Special Services, Docket No. R80-1, at 12 (March 10, 1981).


� Newsweek, at 1205.


� PRC Op. R84-1, Vol. 1. at 18.


� The case was decided on November 2, 1981.  The Commission's Third Recommended Decision, which the Governors' modified on September 29, 1981, was issued September 17, 1981.


� We found that the second component of the Commission's contingency consisted of actual costs, rather than a cushion against the unforeseen.  The effective contingency was thus only 1.8 percent.
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