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I. INTRODUCTION  

This Order considers the Motion filed by Steve Hutkins seeking that the 

Commission issue an information request to the Postal Service regarding its Annual 

Compliance Report (ACR) and specifically resolves the issues pertaining to the Postal 

Service’s opposition to asking proposed questions 7 through 10.1  For the reasons 

discussed below, the Motion is granted in part and denied in part.  With respect to the 

portion of the Motion that is granted, Chairman’s Information Request No. 8 shall issue 

concurrently with this Order. 

II. PROCEDURAL HISTORY 

Mr. Hutkins asks for the issuance of an information request with questions that 

are intended to further “the Commission’s annual evaluation of the Postal Service’s 

 

1 Motion for Issuance of Information Request Steve Hutkins, January 19, 2023 (Motion); see also 
United States Postal Service FY 2022 Annual Compliance Report, December 29, 2022 (FY 2022 ACR). 
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compliance with the provisions of 39 U.S.C. § 3652 and [] the related regulations 

regarding Customer Access to Postal Services as set forth in 39 C.F.R. § 3055.91.”  

Motion at 1.  Mr. Hutkins’ information requests “involve contract postal units, emergency 

suspensions, discontinuance announcements, collection point data, service 

performance, changes in the transportation network, and changes in the delivery 

network.”  Id. 

The Postal Service filed a subsequent response raising several points in 

opposition to the Motion.2  While the Postal Service does not appear to explicitly oppose 

the issuance of the first six proposed questions,3 it states that proposed questions 7 

 

2 Response of the United States Postal Service in Opposition to Steve Hutkins’ Motion for 
Issuance of Information Requests, January 20, 2023 (Postal Service Response). 

3 The Postal Service includes a lengthy footnote suggesting that the information sought by 
proposed questions 1 through 5 may “prove[] of little to no use in the compliance determination process” 
but interposes no formal objection to issuance and acknowledges that similar information requests have 
issued in prior ACD dockets.  See Postal Service Response at 4, n.9.  Proposed question 5 has been 
incorporated as question 6.b. in Chairman’s Information Request No. 6 and Notice of Filing Under Seal, 
January 20, 2023 (CHIR No. 6), due to the connection between the information sought therein with the 
lines of inquiry under exploration in other subparts of CHIR No. 6, question 6.  Proposed questions 1-3 
are incorporated into CHIR No. 7, questions 22-24 (with some rephrasing for clarity) due to the 
connection between the information sought with similar lines of inquiry under exploration in CHIR No. 4.  
Given the line of inquiry under exploration in CHIR No. 7, questions 26-27, issuance of proposed question 
4 remains pending consideration.  Information requests may issue at the discretion of the Commission, 
the Chairman of the Commission, or a presiding officer.  39 C.F.R. § 3010.170(a), (e).  The exercise of 
the discretion provided under 39 C.F.R. § 3010.170(a) and (e) involves the consideration of whether and 
when to ask a proposed question and how to phrase that question in a manner that is proportional and 
appropriate to the proceeding.  See Docket No. ACR2019, Order Granting Motion for Information 
Request, September 3, 2020, at 9 (Order No. 5671). 

The Postal Service adds: 

proposed Information Request No. 6—in particular, its suggestion that 
the Postal Service supply an estimate for the printing cost per page of 
the Postal Bulletin—more closely resembles a thinly disguised rhetorical 
ploy than a good-faith request for information.  The resources that such 
an exercise would consume would far exceed its utility to the 
Commission and to the public. 

Postal Service Response at 4, n.9.  Issues related to the Postal Service’s announcement that “[d]ue to the 
extensive number of offices on the Discontinuance List the [list of discontinued post offices] will not be 
published in this Postal Bulletin” (United States Postal Service, Postal Bulletin (PB 22606), September 8, 
2022, at 10, available at https://about.usps.com/postal-bulletin/2022/pb22606/pb22606.pdf) are being 
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through 10 “exceed the scope and purpose of this ACR Docket and would compromise 

the compliance determination process undertaken by the Commission.”  See Postal 

Service Response at 1.  The Postal Service asserts that the Commission should 

therefore deny these proposed information requests.  Id. 

Mr. Hutkins’ justification for the challenged information requests, the Postal 

Service’s response thereto, and the Commission’s decision thereon are discussed fully 

below. 

III. COMMISSION ANALYSIS 

In informal rulemaking (notice-and-comment) proceedings before the 

Commission such as Docket No. ACR2022, the practice for obtaining information is by 

means of an informal mechanism known as an information request rather than the more 

formal discovery mechanisms used in traditional litigation, such as depositions, requests 

for admissions, interrogatories, and requests for production.  The Commission, the 

Chairman of the Commission, or a presiding officer has discretion to issue an 

information request “to obtain information that is likely to materially assist the 

Commission in the conduct of its proceedings, in the preparation of its reports, or in the 

performance of its functions under title 39 of the United States Code.”  39 C.F.R. 

§ 3010.170(a).  The Commission’s rules provide a process by which any person may 

request the issuance of an information request.4  Section 3010.170(e) provides: 

  

 

explored via CHIR No. 6, question 9 and follow-up questions may issue, as appropriate in Docket Nos. 
ACR2022 and/or PI2022-1, which concerns the Postal Service’s process for resolving suspended post 
offices. 

4 Rather than allow a person to directly propound an information request on another person, the 
Commission, Chairman of the Commission, or a presiding officer acts as a gatekeeper to resolve 
concerns such as burden, duplication, relevance, and/or confidentiality.  See Docket No. RM2008-1, 
Second Notice of Proposed Rulemaking to Establish a Procedure for According Appropriate 
Confidentiality, March 20, 2009 (Order No. 194).   
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Any person may request the issuance of an information request by 
motion.  The motion shall list the information, documents, or things 
sought; shall explain the reasons the information request should be 
issued; and shall demonstrate why the information sought is relevant and 
material to the Commission's duties under title 39 of the United States 
Code.  Upon consideration of the motion and any responses, the 
Commission, the Chairman of the Commission, or presiding officer may 
issue an information request that includes some or all of the proposed 
questions or modified versions of some or all of the proposed questions.  
Motions that do not result in the issuance of an information request prior 
to the Commission's final decision in the docket shall be deemed denied. 

Id. § 3010.170(e). 

In all information requests, the Commission aims to seek information that is in the 

Postal Service’s possession or control, or can be obtained by the Postal Service 

through reasonable effort and expense.  See id. § 3010.170(b)(1). 

For the reasons described below, after considering the arguments made by Mr. 

Hutkins and the Postal Service, the Motion is granted with respect to the issuance of 

proposed questions 7 through 9 (with slight rephrasing of proposed question 7 to remain 

within the scope of Docket No. ACR2022) and denied with respect to the issuance of 

proposed question 10. 

A. PROPOSED QUESTION 7 

Proposed question 7 requests that the Postal Service confirm that the average 

delivery figure cited by the Postal Service in a January 12, 2023 press release “is a 

volume-weighted composite” and asks that the Postal Service provide data regarding 

average days to delivery for a representative week in FY 2022, disaggregated in a 

number of ways.  Motion at 20.  Mr. Hutkins explains that, in the last several years, the 

Postal Service has been using average delivery days in its weekly press releases to 

publicize its service performance results.  Id. at 7.  He also asserts that the 

Commission, as part of its proposed rulemaking to revise the periodic reporting on 

service performance in Docket No. RM2022-7, has expressed its intention to require 

these data to be reported on a regular basis.  Id.  According to Mr. Hutkins, “[i]n the 
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meantime, it would be useful if the Postal Service provided an explanation of how the 

average days to delivery cited in press releases is being calculated and shared data for 

a representative week.”  Id. at 8. 

The Postal Service responds that, as an initial matter, the January 12, 2023 

press release in question describes data outside of FY 2022 and “for this reason alone 

would exceed the scope of the FY 2022 ACR.”  Postal Service Response at 2.  The 

Postal Service also asserts that, because Docket No. RM2022-7 is still ongoing, the 

Commission should not require reporting measures that have been discussed but not 

yet finalized in that docket.  Id. 

The Commission reiterates its position that the metric of average actual delivery 

days is useful in that it allows mailers and other interested parties to understand service 

performance in a different manner than the percentage of on-time delivery metric, and 

as such, may provide a fuller picture of service performance during a given year than 

that provided by the latter metric alone.  Therefore, the Commission finds that the 

information sought by proposed question 7 is relevant and likely to materially assist the 

Commission in the conduct of the ACR proceeding, in the preparation of its ACD, and in 

the performance of its functions under title 39 of the United States Code.  See 39 C.F.R. 

§ 3010.170(a) and (e).  Moreover, in Docket No. RM2022-7, the Postal Service has 

already stated its intention to “report the average actual delivery days for each market 

dominant product at the current District, Postal Administrative Area (Area), and National 

levels.”5  As such, the Commission finds that the information requested in proposed 

question 7 will not be burdensome for the Postal Service to provide.  Because the 

Commission agrees with the Postal Service that proposed question 7 requests 

information about data outside the scope of the current proceeding, CHIR No. 8, 

question 1 will slightly rephrase the text of proposed question 7 to refer to FY 2022 data. 

 

5 Docket No. RM2022-7, Comments of the United States Postal Service and Notice of Filing of 
Materials Under Seal, October 31, 2022, at 31. 
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B. PROPOSED QUESTIONS 8 AND 9 

Proposed question 8 requests that the Postal Service update certain data from 

Docket No. N2021-1 regarding average delivery times (discussed above) so as to 

provide data for FY 2021 Quarter 1 through FY 2022 Quarter 4.  Motion at 8, 20-21.  

Specifically, Mr. Hutkins notes that in that docket, the Postal Service prominently 

featured average delivery times through FY 2020 Quarter 4 in discussing how the 

proposed service standard changes would impact volume and finances and states that 

“[i]t would be helpful if the Postal Service provided data updating the charts and 

data…for N2021-1 so that the Commission and the public could see how the changes in 

service standards may have impacted average delivery times since FY 2020.”  Id. at 8.  

For its part, proposed question 9 requests volume and cost savings information 

from FY 2022 relating to the Postal Service’s stated intention, in Docket N2021-1, to 

shift transportation modes from air to ground.  Id. at 21.  Mr. Hutkins notes that “[i]t 

would be useful to learn the extent to which the Postal Service implemented this 

transition from air to ground transportation during FY 2022” and that the current 

proceeding provides an opportunity to review the cost-savings resulting from this 

transition.  Id. at 9-10. 

The Postal Service states that proposed questions 8 and 9 “target a proceeding 

that has already closed” by requesting a “follow up on. . . projections made in N2021-1” 

and “‘updates’ of econometric and transportation data.”  Postal Service Response at 2-

3.  The Postal Service states that such requests “misconstrue[] the compliance 

determination process, its objectives, and its intended scope” and that these questions 

“have nothing to do with 39 U.S.C. § 3652 or with the reporting requirements it sets 

forth.”  Id. at 3.  Accordingly, the Postal Service asserts that these proposed questions 

should be denied as improper.  Id. 

The Commission agrees with the Postal Service that proposed questions 8 and 9 

request updates on projections made in Docket No. N2021-1 relating to shifts in service 

standards and modes of transportation.  The Commission’s annual determination of 
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compliance or noncompliance pursuant to 39 U.S.C. § 3653(b) is not aimed at 

reopening the projections submitted by the Postal Service in Docket No. N2021-1.  

However, the Commission does not agree that, simply because these requests relate to 

a previous docket, they will necessarily result in the “commandeer[ing of] the ACR 

docket, making it a forum for post-mortem litigation of advisory opinion requests.”  

Postal Service Response at 3.  Instead, the Commission notes that an information 

request may relate to a Postal Service projection or statement made in a separate 

proceeding while simultaneously being directly related to the Postal Service’s “costs, 

revenues, rates, and quality of service” during the fiscal year under review for 

compliance.  See 39 U.S.C. § 3652.  Such is the case here, where the proposed 

questions ask the Postal Service to provide information on average delivery times, 

volumes using air transportation, and cost savings related to the changes in mode of 

transportation implemented during FY 2022 as enabled by the changes to the 

applicable service standards (along with some FY 2021 data to allow trend analysis).   

The average delivery time and volume data may inform the Commission’s 

evaluation of Postal Service’s FY 2022 service performance improvement efforts to 

address the noncompliant service performance observed in FY 2021.6  With respect to 

reporting its FY 2022 service performance, the Postal Service states that implementing 

the new service standards for certain First-Class Mail and Periodicals mailpieces at the 

beginning of FY 2022 enabled it to make improvements to its transportation network 

and shift mail from air to surface transportation, thereby promoting service reliability, 

consistency, and predictability.  See FY 2022 ACR at 49, 55.  Similarly, the requested 

cost savings data may inform the Commission’s evaluation of the Postal Service’s 

 

6 See Docket No. ACR2021, Annual Compliance Determination, March 29, 2021, at 164, 188 (FY 
2021 ACD) (determining that all First-Class Mail and Periodicals products were out of compliance in FY 
2021 and directing the Postal Service to improve service performance results to achieve the applicable 
on-time percentage target levels in FY 2022).   
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efforts to improve the cost coverage of First-Class Mail Flats and Periodicals.7  

Specifically, the Postal Service referenced that implementing the new service standards 

at the beginning of FY 2022 to enable the transition of mailpieces from air to surface 

transportation “should provide some relief for purchased transportation unit costs” for 

First-Class Mail Flats and Periodicals.8  The Commission therefore finds that the 

information sought by proposed questions 8 and 9 is relevant and likely to materially 

assist the Commission in the conduct of the ACR proceeding, in the preparation of its 

ACD, and in the performance of its functions under title 39 of the United States Code. 

See 39 C.F.R. § 3010.170(a) and (e).  Moreover, the Postal Service does not raise any 

concern that providing the information would unduly burden the Postal Service.  As 

such, CHIR No. 8, questions 2 and 3 will contain the text of proposed questions 8 and 9 

(with minor editorial revisions for clarity). 

C. PROPOSED QUESTION 10 

Proposed question 10 requests that the Postal Service discuss whether it intends 

to request an advisory opinion “concerning its initiative to transform the delivery network 

by shifting carrier operations from post offices to Sorting & Delivery Centers.”  Motion at 

21-22.  Mr. Hutkins asserts that this initiative “represents a ‘massive redesign’ of the 

delivery network on a nationwide scale” that “will impact postal customers and their 

access to postal services in numerous ways.”  Id. at 14.  As such, Mr. Hutkins asserts 

that this plan “clearly falls within the scope of 39 U.S.C. 3661, and it is past time for the 

 

7 See FY 2021 ACD at 2, 27-35 (observing that the Periodicals class and both products did not 
cover their attributable costs in FY 2021 and reiterating the finding that despite cost reduction initiatives 
and the maximization of its pricing authority, the costs of Periodicals products continue to rise, while unit 
revenue has remained relatively flat, negatively affecting cost coverage); id. at 49 (finding that FY 2021 
revenue for First-Class Mail Flats was insufficient to cover attributable cost and, among other things, 
directing the Postal Service to continue exploring and implementing opportunities to further reduce the 
unit costs of flat-shaped mail products).   

8 See Docket No. ACR2021, Responses of the United States Postal Service to Questions 1-6 of 
Chairman’s Information Request No. 3, January 26, 2022, questions 2.b. and 6. 
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Postal Service to begin providing ‘opportunities for stakeholder input and engagement.’”  

Id. at 17. 

The Postal Service asserts that question 10 “has no foundation in or bearing on 

the substance of the ACR, nor would it in any way advance the Commission’s FY 2022 

compliance determination.”  Postal Service Response at 3.  It also states that “the 

proposed Information Request concerns prospective actions, not matters within the past 

fiscal year.”  Id. at 3-4.  As such, the Postal Service asks that the Commission decline to 

issue proposed question 10. 

The Commission agrees that proposed question 10 is not appropriate for annual 

compliance determination (ACD) proceedings.  As the Postal Service points out, the 

ACD process is retrospective in nature and is concerned with the Postal Service’s 

compliance with statutory rates and service standards during the previous fiscal year 

(FY 2022).  See, e.g., 39 U.S.C. § 3653.  Mr. Hutkins has not demonstrated how 

question 10—which references prospective actions that may be taken by the Postal 

Service in the future9—relates to FY 2022 compliance.  Further, the Postal Service has 

already publicly confirmed its intention, with regard to the initiative in question, to 

“‘adhere to all legal, statutory, contractual, and regulatory requirements as [it] 

 

9 In addition, “[b]y their plain language 39 U.S.C. § 3661(b) and the Commission’s regulations 
grant the Postal Service substantial discretion regarding the timing of a request for an advisory opinion 
and certainly do not require a request to be made before an initiative’s effective date has been 
established.”  Docket No. C2022-1, Order Granting Motion to Dismiss Complaint, December 17, 2021, at 
23 (Order No. 6067); see also 39 U.S.C. § 3661(b) (“When the Postal Service determines that there 
should be a change in the nature of postal services which will generally affect service on a nationwide or 
substantially nationwide basis, it shall submit a proposal, within a reasonable time prior to the effective 
date of such proposal, to the Postal Regulatory Commission requesting an advisory opinion on the 
change.”); 39 C.F.R. § 3020.112 (“The request [that the Commission issue an advisory opinion] shall be 
filed not less than 90 days before the proposed effective date of the change in the nature of postal 
services involved.”). 
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evaluate[s] a potential nationwide rollout of this initiative in the coming years.’”10  As 

such, the Motion is denied with respect to the issuance of proposed question 10. 

Accordingly, for the reasons discussed above, the Motion is granted in part and 

denied in part.  Chairman’s Information Request No. 8 shall issue concurrently with this 

Order and consistent with the Commission’s findings described above. 

IV. ORDERING PARAGRAPHS 

It is ordered: 

 Steve Hutkins’ Motion for Issuance of Information Request, filed January 19, 

2023, is granted in part and denied in part. 

 Chairman’s Information Request No. 8 shall issue concurrently with this Order. 

By the Commission. 
 
 
 

Erica A. Barker 
Secretary 

 

10 See Donnie Tuggle, Proposed USPS sorting & delivery plan could impact mail delivery across 
the region, KBTX 3 News (January 23, 2023), available at https://www.kbtx.com/2023/01/24/proposed-
usps-sorting-delivery-plan-could-impact-mail-delivery-across-region/.   


