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I. INTRODUCTION 

Pursuant to 39 U.S.C. 503 and 3622, the Commission proposes amendments to 

its regulations concerning rate incentives for Market Dominant products appearing in 

existing 39 CFR part 3030.  The proposed amendments would revise the regulation 

defining “rate of general applicability” for purposes of Market Dominant rate adjustment 

proceedings to clarify that, to qualify as a rate of general applicability, a rate incentive 

may not be based on historical mail volumes or prior mailer participation in a rate 

incentive or promotion.  To the extent that any ambiguity may have previously existed, 

the Commission clarifies herein that a characteristic of the mail is a feature of the mail 

sent, not of the mailer sending the mail.  Further, the Commission proposes to republish 
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and to begin enforcing 39 CFR 3030.123(j)(3) and 39 CFR 3030.128(f)(2)(iv).1  

Enforcing these rules would add an additional criterion for a rate incentive to be eligible 

for inclusion in a percentage change in rates calculation and would require that more 

information concerning Market Dominant rate incentives be included in a notice of rate 

adjustment.  The Attachment to this Order shows the Commission’s proposed rules, as 

well as the rules that the Commission proposes to begin enforcing. 

II. PROCEDURAL HISTORY 

On February 14, 2020, the Commission issued a notice of proposed rulemaking 

proposing amendments to its regulations concerning rate incentives for Market 

Dominant products.2  The proposed amendments included revising the regulation 

defining “rate of general applicability” for purposes of Market Dominant rate adjustment 

proceedings, adding a new criterion for a rate incentive to be eligible for inclusion in a 

percentage change in rates calculation, and requiring that more information concerning 

Market Dominant rate incentives be included in notices of rate adjustment.  See Order 

No. 5433.  On May 15, 2020, the Commission adopted the rule revisions proposed in 

Order No. 5433.  See Order No. 5510. 

On June 15, 2020, the Postal Service appealed Order No. 5510 to the United 

States Court of Appeals for the District of Columbia Circuit (D.C. Circuit).3  The Postal 

Service argued, among other things, that Order No. 5510 “relied [up]on a new factual 

basis that was not revealed in the proposed rule, thereby failing to allow for meaningful 

 

1 See Order Adopting Final Rules Regarding Rate Incentives for Market Dominant Products, May 
15, 2022 (Order No. 5510).  As discussed further below, although these rules were adopted by Order 
No. 5510, the Commission subsequently indicated that it did not intend to enforce Order No. 5510 
pending reconsideration of it.  See Notice of Intent to Reconsider, August 26, 2020 (Order No. 5655). 

2 Notice of Proposed Rulemaking to Amend Rules Regarding Rate Incentives for Market 
Dominant Products, February 14, 2020 (Order No. 5433). 

3 U.S. Postal Serv. v. Postal Reg. Comm’n, Petition for Review, No. 20-1208 (D.C. Cir. filed June 
15, 2020), ECF Document No. 1847414. 
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and informed comment.”4  On August 26, 2020, the Commission, although maintaining 

that Order No. 5510 had provided adequate notice, nevertheless issued a notice of its 

intent to reconsider Order No. 5510 and to issue a new notice of proposed rulemaking 

in the instant docket to permit the Postal Service and any other interested party to 

comment.  See Order No. 5655 at 2.  The Commission stated that it would reconsider 

Order No. 5510 in light of any such comments and that it “does not intend to enforce 

Order No. 5510 during the reconsideration period.”  Id.  On September 11, 2020, owing 

to the Commission’s intention to reconsider Order No. 5510, the Commission and the 

Postal Service filed a joint motion with the D.C. Circuit for voluntary dismissal of the 

appeal and vacatur of Order No. 5510,5 which the D.C. Circuit granted.6 

As indicated in Order No. 5655, the Commission has reconsidered the rules 

adopted in Order No. 5510 (although not in force).  As a result, the Commission 

proposes modifying certain of those rules as well as republishing and enforcing certain 

other of those rules as discussed in this notice of proposed rulemaking. 

III. BACKGROUND 

In its general Market Dominant rate adjustment filings, the Postal Service 

routinely proposes to offer rate incentives in the form of promotions that reduce rates by 

providing discounts, rebates, or credits to participating mailers of certain types of 

mailpieces.  Typically, such promotions are offered for several months during a 

particular calendar year (CY) for certain mailpieces in the First-Class Mail and USPS 

 

4 U.S. Postal Serv. v. Postal Reg. Comm’n, Petition for Review, No. 20-1208 (D.C. Cir. filed June 
15, 2020), ECF Document No. 1847414; U.S. Postal Serv. v. Postal Reg. Comm’n, Petitioner’s Statement 
of Issues to be Raised, No. 20-1208 (D.C. Cir. filed July 16, 2020), ECF Document No. 1852016, at 2. 

5 U.S. Postal Serv. v. Postal Reg. Comm’n, Joint Motion for Voluntary Dismissal and Vacatur, 
No. 20-1208 (D.C. Cir. Sept. 11, 2020), ECF Document No. 1861005.  The rules were subsequently 
re-organized.  See Docket No. RM2017-3, Order Adopting Final Rules for the System of Regulating 
Rates and Classes for Market Dominant Products, November 30, 2020, at 369 (Order No. 5763). 

6 U.S. Postal Serv. v. Postal Reg. Comm’n, Order, No. 20-1208 (D.C. Cir. Dec. 22, 2020), ECF 
Document No. 1876925 (D.C. Circuit Order). 
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Marketing Mail (formerly known as “Standard Mail”) classes.  If the Commission 

approves, then the promotion may be offered again, with or without modifications, in the 

next CY.  Each rate incentive offered by the Postal Service is either a rate of general 

applicability or a rate not of general applicability.  A rate incentive of general applicability 

may be eligible for inclusion in the percentage change in rates calculation (provided that 

it satisfies all the applicable criteria under the Commission rules), which will allow for the 

Postal Service to generate price cap authority for the applicable class of mail.  By 

contrast, a rate incentive not of general applicability is ineligible for inclusion in the 

percentage change in rates calculation; instead, it is treated similar to a Market 

Dominant negotiated service agreement (NSA) and may not be used to generate price 

cap authority for the applicable class of mail. 

The Commission’s currently enforced Market Dominant rate incentive rules 

permit the Postal Service, when adjusting Market Dominant rates as part of a rate 

adjustment proceeding, to include a rate incentive in the percentage change in rates 

calculation, as long as the rate incentive meets certain criteria.  See 39 CFR 

3030.123(j); see also 39 CFR 3030.128(f).  The criteria currently in force require that: 

(1) the rate incentive is in the form of a discount or can easily be translated into a 

discount; (2) sufficient billing determinants are available;7 and (3) the rate incentive 

constitutes a “rate of general applicability.”  See 39 CFR 3030.128(f)(2); see also Order 

No. 5655 (indicating that the Commission is not enforcing 39 CFR 3030.128(f)(2)(iv) 

while the matter is pending reconsideration); D.C. Circuit Order.  The Commission’s 

currently enforced rules also require that the Postal Service provide “sufficient 

information to demonstrate that the rate incentive is a rate of general applicability.”  

39 CFR 3030.123(j)(3). 

The Commission’s existing rules define “rate of general applicability” in the 

context of Market Dominant rate adjustments as: 

 

7 Billing determinants “may be adjusted based on known mail characteristics or historical volume 
data (as opposed to forecasts of mailer behavior)”.  39 CFR 3030.128(f)(2)(ii). 
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[A] rate applicable to all mail meeting standards established by the 
Mail Classification Schedule, the Domestic Mail Manual, and the 
International Mail Manual.  A rate is not a rate of general 
applicability if eligibility for the rate is dependent on factors other 
than the characteristics of the mail to which the rate applies, 
including the volume of mail sent by a mailer in a past year or 
years.  A rate is not a rate of general applicability if it benefits a 
single mailer.  A rate that is only available upon the written 
agreement of both the Postal Service and a mailer, a group of 
mailers, or a foreign postal operator is not a rate of general 
applicability. 

 
39 CFR 3030.101(j).  However, the Commission has not been enforcing the clause 

“including the volume of mail sent by a mailer in a past year or years,” which was 

adopted in Order No. 5510 and vacated pursuant to the voluntary remand.8 

A. Origins of the Current Rules 

The Commission’s currently enforced Market Dominant rate incentive rules were 

adopted in Docket No. RM2014-3,9 after several years of experience with considering 

whether particular Market Dominant rate incentives should be included in percentage 

change of rates calculations. 

Initially, in 2007, when the Commission established the Market Dominant 

ratemaking system, its regulations did not specifically address how mail volumes 

associated with incentive pricing programs should be reflected in percentage change in 

rates calculations.  That said, the initial regulations addressed NSAs, which are 

individualized rates contractually agreed to by both the Postal Service and a specific 

mailer.10  Such rates must: 

 

8 See Order No. 5655; see also D.C. Circuit Order.  The remaining content of 39 CFR 3030.101(j) 
was not impacted by Order Nos. 5510 and 5655 and thus remains in force. 

9 See Docket No. RM2014-3, Order Adopting Final Rules on the Treatment of Rate Incentives 
and De Minimis Rate Increases for Price Cap Purposes, June 3, 2014 (Order No. 2086).  For adoption of 
the current organization of these rules, see Order No. 5763. 

10 See, e.g., Docket No. RM2007-1, Order Proposing Regulations to Establish a System of 
Ratemaking, August 15, 2007, at ¶ 2080 (Order No. 26); see also 39 CFR 3030.128(g)(1) (addressing the 
treatment of NSA volume in a percentage change in rates calculation). 
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[Either]…improve the net financial position of the Postal Service 
through reducing Postal Service costs or increasing the overall 
contribution to the institutional costs of the Postal Service; 
or…enhance the performance of mail preparation, processing, 
transportation, or other functions; and…not cause unreasonable 
harm to the marketplace. 

 
39 U.S.C. 3622(c)(10).  The Commission decided that mail volumes associated with 

NSAs may not be included in a percentage change in rates calculation at the negotiated 

rate, but rather must be included at what would otherwise be the generally applicable 

rate for those mailpieces.11  In the early years of the Postal Accountability and 

Enhancement Act ratemaking system, the Postal Service did not seek to include mail 

volumes associated with incentive programs in percentage change in rates calculations; 

instead, it treated them like NSAs for purposes of calculating the price cap.12 

Beginning with Docket No. R2011-1, from time to time, the Postal Service sought 

to include mail volume associated with certain rate incentives in percentage change in 

 

11 Docket No. RM2007-1, Order Establishing Ratemaking Regulations for Market Dominant and 
Competitive Products, October 29, 2007, at ¶ 2161 (Order No. 43); Order No. 26 at ¶ 2080; see 39 CFR 
3030.128(g)(1) (addressing the treatment of NSA volume in a percentage change in rates calculation).  
The Commission stated that “[t]he foundational argument in support of [NSAs] is that they can be 
structured to benefit the participating mailer and the Postal Service, while not harming (and hopefully, 
benefitting) non-participating mailers.”  Order No. 26 at ¶ 2080.  The Commission noted that “[i]ncluding 
[NSAs] in the [percentage change in rates calculation] may lead to rates for non-participating mailers that 
exceed the rate cap[,]” which would “undermine the rationale for permitting [NSAs].”  Id. 

12 Postal Accountability and Enhancement Act (PAEA), Pub. L. 109-435, 120 Stat. 3198 (2006).  
See, e.g., Docket No. R2009-3, Order Approving Standard Mail Volume Incentive Pricing Program, June 
4, 2009, at 9-10 (Order No. 219), which states: 

The Postal Service proposes to treat the Summer Sale program, for 
purposes of its effect on the price cap, as if all the discounted 
incremental volume paid the applicable full postage….  The Postal 
Service’s treatment of the Summer Sale program as an NSA for 
purposes of the price cap is reasonable.  It shields mailers not eligible for 
the program from being charged higher rates based on the amount which 
otherwise would be banked from the program. 

See also Docket No. R2010-3, Order Approving Standard Mail Volume Incentive Pricing 
Program, April 7, 2010, at 12 (Order No. 439) (“The effect on the price cap is as if all the discounted 
incremental volume paid the applicable full postage….  The Commission finds the proposed treatment is 
reasonable because ineligible mailers will not be charged higher rates based on the amount which 
otherwise would be banked from the program.”). 
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rates calculations.13  For example, in Docket No. R2011-1, the Postal Service sought for 

the first time to include mail volume associated with an incentive program in a 

percentage change in rates calculation.14  The Commission rejected this request, in part 

based on its finding that “[s]ince only mailers that meet [specific eligibility requirements] 

are eligible for discounts, allowing the Postal Service to bank rate adjustment authority 

would unduly penalize other mailers that do not qualify[,]” and “[m]ailers that are not 

eligible to participate should not have negative consequences resulting from the 

incentive.”  Order No. 606 at 18-19.  Similarly, in Docket No. R2013-6, the Commission 

rejected a Postal Service request to adjust the price cap to allow it to recover potential 

lost revenue from the Technology Credit Promotion.15  Among other reasons, the 

Commission, in denying the request, noted that the promotion “is not clearly, a rate of 

general applicability.  Mailers that did not meet the volume thresholds in FY [Fiscal 

Year] 2012 cannot qualify for the promotion in FY 2013 regardless of any actions they 

may take.”  Order No. 1743 at 15. 

By contrast, in Docket No. R2013-1, the Commission permitted the Postal 

Service to include revenue forgone from certain rate incentives in a percentage change 

 

13 Within this timeframe, in various instances, the Postal Service declined to include certain rate 
incentives in percentage change in rates calculations.  See, e.g., Docket No. R2011-5, Order Approving 
Market Dominant Price Adjustment, May 17, 2011, at 9 (Order No. 731); Docket No. R2012-6, Order 
Approving Market Dominant Price Adjustment, March 26, 2012, at 6 (Order No. 1296). 

14 Docket No. R2011-1, Order Approving Market Dominant Classification and Price Changes, and 
Applying Price Cap Rules, December 10, 2010, at 17-19 (Order No. 606) (noting that the Postal Service 
proposed to treat both the Reply Rides Free Promotion and the Saturation and High Density Incentive as 
a rate decrease with price cap implications for First-Class Mail and Standard Mail, respectively). 

15 Docket No. R2013-6, Order Approving Technology Credit Promotion, June 10, 2013, at 2, 
12-13 (Order No. 1743). 
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in rates calculation.16  Further, in Docket No. R2013-10, the Commission required 

certain continuing promotions to be included in the price cap calculation.17 

Beginning in 2013, the Commission conducted multiple rulemaking proceedings 

intended, among other things, “to clarify and standardize the Commission’s previous 

treatment of…rate incentives….”18  During these proceedings, various commenters 

expressed the view that it would be inequitable for mailers not eligible to participate in 

incentive programs to be forced to pay higher rates as a result of the additional rate 

authority that the Postal Service would be able to generate by including the rate 

incentives in a percentage change in rates calculation.19 

 

16 Docket No. R2013-1, Order on Price Adjustments for Market Dominant Products and Related 
Mail Classification Changes, November 16, 2012, at 17-18 (Order No. 1541).  The Commission based its 
decision on the Postal Service’s proposal to calculate the revenue forgone from the then-proposed rate 
incentives based on historical volumes (instead of forecasts of expected volumes under the then-
proposed rate incentives).  See id.  The Commission later characterized the rate incentives proposed in 
Docket No. R2013-1 as rates of general applicability.  See Docket No. RM2014-3, Notice of Proposed 
Rulemaking on the Treatment of Rate Incentives and De Minimis Rate Increases for Price Cap Purposes, 
November 18, 2013, at 9-10 (Order No. 1879) (observing that the rate incentives approved for inclusion in 
the percentage change in rates calculation in Docket No. R2013-1 were rates of general applicability). 

17 See Docket No. R2013-10, Order on Price Adjustments for Market Dominant Products and 
Related Mail Classification Changes, November 21, 2013, at 59 (Order No. 1890) (noting that requiring 
the continued promotions to be included in the percentage change in rates calculation would ensure that 
the Postal Service would also be accountable for the price cap effects of potential future termination of 
such promotions), remanded on other grounds by U.S. Postal Serv. v. Postal Reg. Comm’n, 785 F.3d 740 
(D.C. Cir. 2015).  The Commission, however, allowed the Postal Service to exclude certain rate incentives 
from the percentage change in rates calculation, including the then-newly offered Color Print in First-
Class Mail Transactions Promotion.  Order No. 1890 at 54, 61. 

18 Order No. 1879 at 1; see Docket No. RM2013-2, Notice of Proposed Rulemaking Requesting 
Comments on Proposed Commission Rules for Determining and Applying the Maximum Amount of Rate 
Adjustments, March 22, 2013, at 5 (Order No. 1678) (noting “incorporation of promotional prices into the 
calculation of the percentage change in rates” as a topic warranting “clarification”). 

19 See, e.g., Docket No. RM2013-2, Comments of the National Association of Presort Mailers, 
May 16, 2013, at 3-5; Docket No. RM2013-2, Comments of Pitney Bowes Inc., May 16, 2013, at 3-4; 
Docket No. RM2013-2, Comments of the Association for Postal Commerce, May 16, 2013, at 2-5; Docket 
No. RM2013-2, Valpak Direct Marketing Systems, Inc. and Valpak Dealers’ Association, Inc. Comments 
on Notice of Proposed Rulemaking, May 16, 2013, at 3-6; Docket No. RM2013-2, Reply Comments of the 
National Postal Policy Council, May 31, 2013, at 2-6; Docket No. RM2014-3, Joint Comments of the 
National Association of Presort Mailers, the Major Mailers Association and the Association for Mail 
Electronic Enhancement, March 18, 2014, at 2; Docket No. RM2014-3, Comments of the National Postal 
Policy Council, March 18, 2014, at 2-3; Docket No. RM2014-3, Comments of Pitney Bowes Inc., March 
18, 2014, at 2-3; Docket No. RM2014-3, Comments of the Association for Postal Commerce, March 18, 
2014, at 2-3. 
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The Commission adopted specific Market Dominant rate incentive rules in the 

second of these proceedings.20  In developing these rules, the Commission emphasized 

its requirement that, to qualify for inclusion in the percentage change in rate calculation, 

a rate incentive must constitute a “rate of general applicability.”  See Order No. 2086 at 

15-16.  To qualify as a rate of general applicability, a rate incentive must depend only on 

“characteristics of the mail to which the rate applies.”  Id. at 23, 27; see id. at 16.  The 

Commission, reviewing rate incentives that it had considered before adoption of the 

current rule, offered examples of what is, and what is not, a characteristic of the mail to 

which the rate applies.  For example, “[t]he volume of mail sent by a mailer under an 

incentive program is a characteristic of the mail to which the rates under the incentive 

program apply.”  Id. at 15.  However, the volume sent by a mailer in a previous year is 

not a characteristic of the mail to which the rate applies.  See id. at 20-22, 25.  Further, 

a mailer’s behavior in a period before a rate incentive promotion begins is also not a 

characteristic of the mail to which the rate applies.21  Mobile barcodes, other 

technologies, color messaging, and intelligent mail barcodes are characteristics of the 

mail to which the rates apply.  See id. at 22-23, 27. 

The Commission based its decision that rate incentives that are rates of general 

applicability qualify for inclusion in the price cap calculation on the similarity of such rate 

 

20 In its final order in the first of these proceedings, Docket No. RM2013-2, the Commission 
observed that “the treatment of promotional rates and incentive programs is likely to continue to be a 
point of contention in future rate cases” and decided to open a subsequent docket "to consider the 
treatment of promotional rates and incentive programs.”  Docket No. RM2013-2, Order Adopting Final 
Rules for Determining and Applying the Maximum Amount of Rate Adjustments, July 23, 2013, at 33 
(Order No. 1786).  The Commission initiated Docket No. RM2014-3 and adopted rules governing the 
treatment of promotions and rate incentives in Order No. 2086. 

21 See id. at 26.  Notably, the Commission explained that the following did not constitute 
examples of rate incentives of general applicability: (1) Every Door Direct Mail (EDDM) Coupon Program, 
which restricted eligibility to new participants only during the CY 2013 promotional period; (2) Premium 
Advertising Promotion, which restricted eligibility to mailers who generated a certain amount of revenue in 
the previous year; and (3) High Density and Saturation Incentive, which restricted eligibility to mailers that 
increased volume over a customer-specific threshold.  See id.  However, the Commission continues to 
interpret a requirement to register for the promotion in advance as merely an administrative requirement 
that would not be sufficient to preclude a rate incentive from constituting a rate of general applicability.  
See id. at 24 (finding that advance registration requirements did not prevent the Picture Permit Promotion 
and Product Samples Promotion from constituting rates of general applicability). 
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incentives to other generally applicable rates that the Postal Service offers.  In 

particular, the Commission noted that “[i]n its annual price adjustment filings, the Postal 

Service is free, within the confines of the price cap, to change rates of general 

applicability as it sees fit[,]” and “the Postal Service routinely offers discounts and 

incentives that are targeted at a certain type of mail but available to all mailers.”  Id. at 

28.  The availability of the rate incentive to all mailers was a key factor—the 

Commission found that “[w]hile it may be true that, in practice, some mailers will not 

choose to take advantage of such targeted discounts or incentives, the decision lies 

solely with the mailer.”  Id. 

Conversely, a rate incentive that is not of general applicability “precludes certain 

mailers from participating, whether they want to or not.”  Id. at 29.  The Commission 

thus likened incentive rates that were not generally applicable to NSAs.22  The 

Commission stated that while it “d[id] not wish to prevent discounts or incentives that 

are limited to certain types of mail from being included in the calculation of the 

percentage change in rates,” it “d[id]…wish to prevent discounts or incentives that 

[were] limited to certain mailers from being included in the calculation of the percentage 

change in rates.”  Order No. 2086 at 29.  The Commission amended the rule currently 

codified at 39 CFR 3030.128(g)(1) to state expressly that rate incentives that were not 

generally applicable were to be treated like NSAs for purposes of performing a 

percentage change in rates calculation.  See id. at 27-29. 

B. Implementation of the Current Rules 

Since adopting its current Market Dominant rate incentive rules in Order No. 

2086, the Commission has considered whether various rate incentives qualify for 

inclusion in the percentage change in rates calculation.  As discussed below and in 

more detail in Section IV, the Commission has deviated from the intent of its original 

 

22 See Order No. 1879 at 11; cf. Order No. 2086 at 28 (observing that commenters “point out the 
similarities between negotiated service agreements and incentives and discounts that are not rates of 
general applicability”). 
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rules with respect to two promotions, the Earned Value Reply Mail Promotion and the 

Personalized Color Transpromo Promotion. 

In Docket No. R2015-4, the Commission approved several rate incentives for 

inclusion in the percentage change in rates calculation, including the Earned Value 

Reply Mail Promotion; the Advanced and Emerging Technology Promotion; the Color 

Transpromo Promotion, and the Mail Drives Mobile Engagement promotion.23  This 

iteration of the Earned Value Reply Mail Promotion offered a 2-cent credit per qualifying 

mailpiece for any mailer sending qualifying enclosures that were subsequently returned.  

Order No. 2365 at 10; Order No. 2461 at 3.  However, repeat participants whose returns 

exceeded the number from the prior year received a 3-cent credit per qualifying 

mailpiece (effectively a 2-cent “base” credit plus an additional 1-cent “bonus” credit).24  

Although the 2-cent “base” credit was included in the percentage change in rates 

calculation, the Commission excluded the 1-cent “bonus” credit from the percentage  

  

 

23 See Docket No. R2015-4, Order on Price Adjustments for First-Class Mail Products and 
Related Mail Classification Changes, February 24, 2015, at 9-11 (Order No. 2365) (approving percentage 
change in rates calculation inclusion for Earned Value Reply Mail; Advanced and Emerging Technology; 
and Color Transpromo First Class Mail promotions); see also Docket No. R2015-4, Order on First-Class 
Mail Promotions and Related Mail Classification Schedule Changes, April 30, 2015, at 3-5 (Order No. 
2461) (permitting the Postal Service to postpone implementation of the Earned Value Reply Mail and 
Advanced and Emerging Technology First Class Mail promotions); Docket No. R2015-4, Order on 
Revised Price Adjustments for Standard Mail, Periodicals, and Package Services Products and Related 
Mail Classification Changes, May 7, 2015, at 40-41 (Order No. 2472) (approving percentage change in 
rates calculation inclusion for Earned Value Reply Mail; Advanced and Emerging Technology; and Mail 
Drives Mobile Standard Mail promotions). 

24 See id.; Docket No. R2015-4, United States Postal Service Notice of Market-Dominant Price 
Adjustment, January 15, 2015, Attachment D at 2 (Docket No. R2015-4 Notice), (identifying proposed 
credit amounts as “$0.02 per [Business Reply Mail] BRM or [Courtesy Reply Mail] CRM pieces counted 
for first time participants; $0.03 per BRM and CRM pieces counted if the total number of CRM and BRM 
pieces exceed the total number of a mailer’s CRM and BRM pieces counted as part of the 2014 Earned 
Value promotion”). 
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change in rates calculation for First Class Mail and Standard Mail.25  The Color 

Transpromo Promotion, which provided mailers a 2 percent discount on First-Class 

Presort and Automation Letters using dynamic/variable color print for marketing 

messages on their bills and statements, was included in the percentage change in rate 

calculation.  See Order No. 2365 at 10-11.  The rate incentive’s eligibility criteria did not 

distinguish between new and prior year participants, similar to the Docket No. R2013-10 

iteration.  See Docket No. R2015-4 Notice, Attachment D at 1-2.  The Advanced and 

Emerging Technology Promotion provided a discount on certain mailpieces 

incorporating advanced print technology.  See Order No. 2365 at 10; see also Order 

No. 2472 at 41.  The Mail Drives Mobile Engagement promotion provided a “discount on 

mailpieces that include[d] mobile print technology and direct recipients to a mobile 

shopping experience.”  Order No. 2472 at 41. 

In Docket No. R2016-2, the Commission authorized the Postal Service to include 

several rate incentives in the percentage change in rates calculation, including the 

Emerging and Advanced Technology/Video in Print Promotion; the Tactile, Sensory, 

and Interactive Mailpiece Engagement Promotion; the Earned Value Reply Mail 

Promotion; the Mobile Shopping Promotion; and the Personalized Color Transpromo 

Promotion.26  This iteration of the Earned Value Reply Mail Promotion offered a 2-cent 

credit per qualifying mailpiece for any mailer sending qualifying enclosures that were 

subsequently returned and a 3-cent credit per qualifying mailpiece for repeat 

 

25 The Commission accounted for only the 2-cent credit in the percentage change in rates 
calculation for First Class Mail, not the 1-cent bonus credit.  See Docket No. R2015-4, Library Reference 
PRC-LR-R2015-4/1, February 24, 2015, Excel file “capcalc-fcm-r2015-4 prc.xlsx,” tab “Earned Value 
Promotion,” column F.  For Standard Mail, the Postal Service proposed using “a 2.1 cent Earned Value 
discount reflecting a weighted average of the 2 and 3 cents Earned Value discounts” in the percentage 
change in rates calculation.  Docket No. R2015-4, Library Reference USPS-LR-R2015-4/2, January 15, 
2015, Excel file “Promotions Data.xlsx,” tab “Earned Value Summary,” cell B29.  However, when 
calculating the effect of the Earned Value Reply Mail Standard Mail credit, the Postal Service accounted 
for only the 2-cent credit.  See id. cells G16 and G17.  The Commission used the 2-cent credit in its 
calculations for Standard Mail.  See Docket No. R2015-4, Library Reference PRC-LR-R2015-4/9, May 7, 
2015, Excel file “PRC-CAPCALC-STD-R2015-4.xlsx,” tab “Promotions,” cells I5 and I6. 

26 See Docket No. R2016-2, Order on Price Adjustments for Market Dominant Products and 
Related Mail Classification Changes, December 10, 2015, at 1-7 (Order No. 2861). 
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participants whose returns met or exceeded the number from the prior year.  Order No. 

2861 at 4.  Only the 2-cent “base” credit was included in the percentage change in rates 

calculation.27  For the Personalized Color Transpromo Promotion, which was included in 

the percentage change in rates calculation (see Order No. 2861 at 5), the rate 

incentive’s eligibility criteria did not distinguish between new and prior year participants, 

similar to the Docket Nos. R2013-10 and R2015-4 iterations.28  The Emerging and 

Advanced Technology/Video in Print Promotion offered a discount for mailpieces with 

mobile and other print technologies, as well as expanded eligibility to certain other 

mailpieces not otherwise qualifying pursuant to the use of “A/B Testing protocols”.  See 

Order No. 2861 at 4.  The Tactile, Sensory, and Interactive Mailpiece Engagement 

Promotion provided a discount for certain mailpieces incorporating specified advanced 

print technology.  See id. at 6.  The Mobile Shopping Promotion provided a discount for 

certain mailpieces integrating mobile technology and creating a mobile shopping 

experience.  See id. 

In Docket No. R2016-5, the Commission again authorized the Postal Service to 

include several rate incentives in the percentage change in rates calculation, including 

the Earned Value Reply Mail Promotion; the Emerging and Advanced Technology 

Promotion; the Personalized Color Transpromo Promotion; the Tactile, Sensory, and  

  

 

27 See Docket No. R2016-2, Library Reference PRC-LR-R2016-2/1, December 10, 2015, Excel 
file “CAPCALC-FCM-R2016-2 PRC,” tab “Earned Value Promotion,” cells F36 through F58; Docket No. 
R2016-2, Library Reference USPS-LR-R2016-2/2, November 16, 2015, Excel file “Promotions Data.xlsx,” 
tab “Earned Value Summary,” cells H26 and H27. 

28 See Docket No. R2016-2, United States Postal Service Notice of Market-Dominant Price 
Adjustment, November 16, 2015, Attachment B at 7-8. 
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Interactive Mailpiece Engagement Promotion; and the Mobile Shopping Promotion.29  

This iteration of the Earned Value Reply Mail Promotion offered during CY 2017 

featured a 5-cent credit per qualifying mailpiece for any mailer, but forwent “offering 

additional credits to mailers that meet or increase their prior-year’s volume.”30  By 

contrast, for the Personalized Color Transpromo Promotion, different eligibility criteria 

applied to mailers that participated in the promotion for the first time and mailers that 

had participated in the promotion previously.31  The Commission did not explain its 

specific reasoning for including this iteration of the Personalized Color Transpromo 

Promotion in the percentage change in rates calculation.  See id. at 7; see also Order 

No. 3610 at 20-21.  The Emerging and Advanced Technology Promotion offered 

discounts to certain mailpieces incorporating certain technologies (e.g., virtual reality).  

 

29 See Docket No. R2016-5, Order on Price Adjustments for Market Dominant Products, June 16, 
2016, at 7, 10 (Order No. 3373).  Although the Postal Service also indicated that it would offer a Direct 
Mail Starter Promotion, it elected to exclude that promotion from the percentage change in rate 
calculation.  See id. at 10.  The Direct Mail Starter Promotion offered discounts on a limited amount of 
certain mailpieces containing mobile-print technology (e.g., a QR Code) that, when scanned, leads the 
mailpiece recipient to a mobile-optimized website, directional copy that explains how to scan the barcode, 
and a printed Uniform Resource Locator (URL).  See Docket No. R2016-5, United States Postal Service 
Notice of Market-Dominant Price Adjustment, May 16, 2016, Attachment B at 9-11 (Docket No. R2016-5 
Notice); see also Order No. 3373 at 9-10. 

30 Order No. 3373 at 5.  The Commission adjusted the percentage change in rates calculation 
presented by the Postal Service for First-Class Mail when approving the Postal Service’s intervening 
general adjustments to the base Market Dominant rates and confirmed the calculation of the Standard 
Mail promotions.  See Docket No. R2017-1, Order on Price Adjustments for First-Class Mail, Standard 
Mail, Periodicals, and Package Services Products and Related Mail Classification Changes, November 
15, 2016, at 20-21, 30 (Order No. 3610).  The Postal Service did not offer any promotions during CY 
2018; therefore, the Commission reviewed the price cap impact of the close-out of the previously offered 
promotions on First-Class Mail and USPS Marketing Mail, consistent with its rules.  See Docket No. 
R2018-1, Order on Price Adjustments for First-Class Mail, USPS Marketing Mail, Periodicals, Package 
Services, and Special Services Products and Related Mail Classification Changes, November 9, 2017, at 
58-59 (Order No. 4215). 

31 See Order No. 3373 at 6, which states: 

For mailers who participated in this promotion in a prior year, the 
mailpiece must incorporate both dynamically printed color and 
personalized messaging to qualify for the CY 2017 promotion.  Mailers 
who did not participate in this promotion in a prior year need only satisfy 
the dynamic color printing requirement to qualify for the CY 2017 
promotion. (citations omitted). 
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See Docket No. R2016-5 Notice, Attachment B at 1-2; see also Order No. 3373 at 5-6.  

The Mobile Shopping Promotion provided a discount for certain mailpieces with a 

barcode or other technology enabling mobile shopping.  See Docket No. R2016-5 

Notice, Attachment B at 4-5; see also Order No. 3373 at 9.  The Tactile, Sensory and 

Interactive Mailpiece Engagement Promotion provided a discount for certain mailpieces 

using specialty inks, specialty papers, or dynamic folds (or other dimensional 

enhancements).  See Docket No. R2016-5 Notice, Attachment B at 5-7; see also Order 

No. 3373 at 9. 

In Docket No. R2019-1, the Commission authorized the Postal Service to include 

several rate incentives in the percentage change in rates calculation, including the 

Personalized Color Transpromo Promotion; the Emerging and Advanced Technology 

Promotion; the Earned Value Reply Mail Promotion; the Tactile, Sensory, and 

Interactive Mailpiece Engagement Promotion; and the Mobile Shopping Promotion.32  

For the Earned Value Reply Mail Promotion, the Postal Service proposed an iteration 

that was structured similarly to earlier versions of the promotion but differed regarding 

the percentage change in rates calculation.  A 3-cent credit was made available, without 

any volume threshold, to new participants in the promotion.  See Order No. 4875 at 8; 

Order No 5285 at 13-14.  However, repeat participants were eligible for the 3-cent credit 

only if their volume met or exceeded 95 percent of their volume from the prior year.  See 

Order No. 4875 at 8; Order No 5285 at 13-14.  The Commission did not explain its 

specific reasoning for including this iteration of the Earned Value Reply Mail Promotion 

in the percentage change in rates calculation.  See Order No. 4875 at 10; Order No. 

5285 at 16.  For the Personalized Color Transpromo Promotion, different eligibility 

 

32 Docket No. R2019-1, Order on Price Adjustments for First-Class Mail, USPS Marketing Mail, 
Periodicals, Package Services, and Special Services Products and Related Mail Classification Changes, 
November 13, 2018, at 10 (Order No. 4875); Docket No. R2019-1, Order Approving Price Adjustments for 
First-Class Mail, October 24, 2019, at 13-16 (Order No. 5285).  The Postal Service also proposed to offer 
a new Informed Delivery Promotion but elected to exclude it from the percentage change in rates 
calculation for that rate adjustment, consistent with the Commission’s rules.  See Order No. 4875 at 10; 
see also Order No. 2086 at 6-10. 
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criteria again applied to mailers that participated in the promotion for the first time and 

mailers that had participated in the promotion previously.33  The Emerging and 

Advanced Technology Promotion offered discounts to certain mailpieces incorporating 

specified technologies (e.g., virtual reality).34  The Tactile, Sensory and Interactive 

Mailpiece Engagement Promotion provided a discount for certain mailpieces using 

specialty inks, specialty papers, or dynamic folds (or other dimensional enhancements).  

See Docket No. R2019-1 Notice, Attachment D at 6-7; see also Order No. 4875 at 7.  

The Mobile Shopping Promotion provided a discount for certain mailpieces with a 

barcode or other technology enabling electronic shopping.  See Docket No. R2019-1 

Notice, Attachment D at 4-6; see also Order No. 4875 at 8-9.  The Informed Delivery 

Promotion offered a discount for certain mailpieces incorporating an Informed Delivery 

campaign.35 

In Docket No. R2020-1, the Commission again authorized the Postal Service to 

include several rate incentives in the percentage change in rates calculation, including 

the Emerging and Advanced Technology Promotion; the Earned Value Reply Mail 

Promotion; the Informed Delivery Promotion; the Tactile, Sensory, and Interactive 

Mailpiece Engagement Promotion; the Mobile Shopping Promotion; and the 

 

33 See Order No. 5285 at 14, which states: 

For mailers who participated in this promotion in a prior year, the 
mailpiece must incorporate both dynamically printed color and 
personalized messaging to qualify for the CY 2019 promotion.  Mailers 
who did not participate in this promotion in a prior year need only satisfy 
the dynamic color printing requirement to qualify for the CY 2019 
promotion. (citations omitted). 

34 See Docket No. R2019-1, United States Postal Service Notice of Market-Dominant Price 
Adjustment, October 10, 2018, Attachment D at 1-4 (Docket No. R2019-1 Notice); see also Order No. 
4875 at 7; Order No. 5285 at 13. 

35 See Docket No. R2019-1 Notice, Attachment D at 8-10; see also Order No. 4875 at 9; Order 
No. 5285 at 14-15; Docket No. R2019-1, Response of the United States Postal Service to Chairman’s 
Information Request No. 3, October 25, 2018, question 4. 
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Personalized Color Transpromo Promotion.36  The Earned Value Reply Mail Promotion 

featured a 2-cent credit per qualifying mailpiece entered into the mail stream to be made 

available to new participants without a volume threshold; this credit was also made 

available to repeat participants whose volume met or exceeded 93 percent of their 

volume from the prior year.  See Order No. 5321 at 16; Order No. 5373 at 13-14.  

Further, this iteration of the promotion featured an additional 2-cent “bonus” credit (for a 

total credit of 4 cents) for repeat participants whose volumes exceeded 100 percent of 

their volumes from the prior year.  Order No. 5321 at 16-17; Order No. 5373 at 14.  The 

Postal Service sought to include both tiers of this promotion in the percentage change in 

rates calculation.  See Order No. 5321 at 17; Order No. 5373 at 14-15. 

The Commission allowed the Earned Value Reply Mail Promotion to be included 

in the percentage change in rates calculation, despite observing that doing so was 

problematic.  See Order No. 5321 at 19, 22; Order No. 5373 at 16.  The Commission 

found that, notwithstanding Order No. 2086’s principle that a rate incentive based on 

historical volume thresholds should not be considered a rate of general applicability, 

there might be an ambiguity in the rules regarding the definition of rates of general 

applicability with respect to mailer-specific historical volume thresholds.  See Order No. 

5321 at 23.  Consequently, the Commission elected to approve the Earned Value Reply 

Mail Promotion for inclusion in the percentage change in rates calculation and to “initiate 

a rulemaking to clarify the definition of ‘rate of general applicability’ in light of the 

treatment of the CY 2020 Earned Value Reply Mail Promotion in the percentage change 

in rates calculation.”  Id. at 19; see id. at 23-24; Order No. 5373 at 16.  The instant 

proceeding is this rulemaking docket.  See Order No. 5433 at 8. 

 

36 Docket No. R2020-1, Order on Price Adjustments for USPS Marketing Mail, Periodicals, 
Package Services, and Special Services Products and Related Mail Classification Changes, November 
22, 2019, at 15-18, 19 (Order No. 5321) (approving promotions to be offered in CY 2020 for USPS 
Marketing Mail); Docket No. R2020-1, Order Approving Price Adjustments and Related Mail Classification 
Changes for First-Class Mail, December 20, 2019, at 13-17 (Order No. 5373) (approving promotions to be 
offered in CY 2020 for First-Class Mail).  For the Personalized Color Transpromo Promotion, different 
eligibility criteria again applied to mailers that participated in the promotion for the first time and mailers 
that had participated in the promotion previously.  See Order No. 5373 at 15. 
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For the Personalized Color Transpromo Promotion, different eligibility criteria 

again applied to mailers that participated in the promotion for the first time and mailers 

that had participated in the promotion previously.  See Order No. 5373 at 15.  The 

Emerging and Advanced Technology Promotion offered a discount for mailpieces 

including affixed or embedded technology allowing the recipient to engage in a 

technological experience or having been generated automatically by the recipient’s 

applicable online activities.  See id. at 13; Order No. 5321 at 16.  The Informed Delivery 

Promotion offered a discount for certain mailpieces incorporating Informed Delivery 

advertising campaigns.  See Order No. 5321 at 18; Order No. 5373 at 15.  The Tactile, 

Sensory, and Interactive Mailpiece Engagement Promotion provided a discount for 

certain mailpieces using specialty inks, specialty papers, or dynamic folds (or other 

dimensional enhancements).37  The Mobile Shopping Promotion provided a discount for 

certain mailpieces with a barcode or other technology enabling electronic shopping.  

See Docket No. R2020-1 Notice, Attachment D at 7-9; see also Order No. 5321 at 18. 

In Docket No. R2020-2, the Commission approved the EDDM—Retail Incentive 

Program in the percentage change in rates calculation for USPS Marketing Mail.38  This 

rate incentive provided a 10 percent discount on mailpieces sent during the promotional 

period off the then-applicable rate for all EDDM Retail mailpieces.  See Order No. 5570 

at 2.  The Commission specifically concluded that this rate incentive constituted a rate 

of general applicability in part because it would “be made available to any mailer 

sending an EDDM Retail mailpiece during the promotional period[.]”  Id. at 6. 

In Docket No. R2021-1, the Postal Service proposed, and the Commission 

approved for inclusion in the percentage change in rates calculation, several rate 

incentives, including the Tactile, Sensory, and Interactive Mailpiece Engagement 

 

37 See Docket No. R2020-1, United States Postal Service Notice of Market-Dominant Price 
Adjustment, October 9, 2019, Attachment D, at 1-2 (Docket No. R2020-1 Notice); see also Order 
No. 5321 at 15. 

38 See Docket No. R2020-2, Order on Price Adjustments for USPS Marketing Mail, June 30, 
2020, at 8 (Order No. 5570). 
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Promotion; the Emerging and Advanced Technology Promotion; the Earned Value 

Reply Mail Promotion; the Personalized Color Transpromo Promotion; the Mobile 

Shopping Promotion; the Informed Delivery Promotion; and the Seamless Acceptance 

Incentive.39  This iteration of the Earned Value Reply Mail Promotion featured only a 2-

cent credit for each qualifying mailpiece; eligibility was not based on any mailer-specific 

volume thresholds.  See Order No. 5757 at 8.  For the Personalized Color Transpromo 

Promotion, different eligibility criteria continued to apply to mailers that participated in 

the promotion for the first time and mailers that had participated in the promotion 

previously.40  The Commission observed that “the structure of the [Personalized Color 

Transpromo Promotion] could be interpreted as raising issues similar to those 

presented by prior iterations of the Earned Value Reply Mail promotion” and indicated 

that it would “consider how future rate cases would treat the type of eligibility 

requirements presented by the Personalized Color Transpromo Promotion along with 

the Earned Value Reply Mail Promotion” in the instant rulemaking proceeding.  Id. at 11 

n.17.  The Tactile, Sensory, and Interactive Mailpiece Engagement Promotion provided 

a discount for certain mailpieces using specialty inks, specialty papers, or dynamic folds 

(or other dimensional enhancements).41  The Emerging and Advanced Technology 

Promotion offered a discount for mailpieces including affixed or embedded technology 

allowing the recipient to engage in a technological experience or having been generated 

 

39 See Docket No. R2021-1, Order on Price Adjustments for First-Class Mail, USPS Marketing 
Mail, Periodicals, Package Services, and Special Services Products and Related Mail Classification 
Changes, November 18, 2020, at 7-14 (Order No. 5757). 

40 See Order No. 5757 at 9, which states: 

For mailers who participated in this promotion in a prior year, the 
mailpiece must incorporate both dynamically printed color and 
personalized messaging to qualify for the CY 2021 promotion.  Mailers 
who did not participate in this promotion in a prior year need only satisfy 
the dynamic color printing requirement to qualify for the CY 2021 
promotion. (citations omitted). 

41 See Docket No. R2021-1, United States Postal Service Notice of Market-Dominant Price 
Adjustment, October 9, 2020, Attachment D at 1-2 (Docket No. R2021-1 Notice); see also Order No. 5757 
at 8. 
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automatically by the recipient’s applicable online activities.  See Order No. 5757 at 8.  

The Mobile Shopping Promotion offered a discount to certain mailpieces containing a 

barcode, printed command, or other technology allowing the user to engage in a mobile 

shopping experience.  See Docket No. R2021-1 Notice, Attachment D at 7; see also 

Order No. 5757 at 9.  The Informed Delivery Promotion offered a discount to certain 

mailpieces incorporating an Informed Delivery campaign.  See Docket No. R2021-1 

Notice, Attachment D at 8-9; see also Order No. 5757 at 9-10.  The Seamless 

Acceptance Incentive provided a discount for mailings submitted under the Seamless 

Acceptance program, which automates the Postal Service’s manual mail verification 

process.   See Docket No. R2021-1 Notice at 32-34; see also Order No. 5757 at 11-12. 

In Docket No. R2021-2, the Postal Service proposed, and the Commission 

approved for inclusion in the percentage change in rates calculation, several rate 

incentives, including the Tactile, Sensory, and Interactive Mailpiece Engagement 

Promotion; the Emerging and Advanced Technology Promotion; the Earned Value 

Reply Mail Promotion; the Personalized Color Transpromo Promotion; the Mobile 

Shopping Promotion; and the Informed Delivery Promotion.42  Although these six 

promotions were offered in CY 2021, certain adjustments were made to several of them 

for CY 2022.43  That said, this iteration of the Earned Value Reply Mail Promotion also 

featured only a 2-cent credit for each qualifying mailpiece; eligibility was not based on 

any mailer-specific volume thresholds.  See Order No. 5937 at 14.  For the 

Personalized Color Transpromo Promotion, different eligibility criteria again applied to 

mailers that participated in the promotion for the first time and mailers that had 

 

42 See Docket No. R2021-2, Order on Price Adjustments for First-Class Mail, USPS Marketing 
Mail, Periodicals, Package Services, and Special Services Products and Related Mail Classification 
Changes, July 19, 2021, at 12-17 (Order No. 5937). 

43 See Order No. 5937 at 13 n.22 (describing key differences between the CY 2021 and CY 2022 
rate incentives).  These adjustments included changes to discount levels, qualifying mailpieces, and 
applicable timeframes.  See id. 
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participated in the promotion previously.44  Also, the level of the upfront discount was 

increased from 2 percent to 3 percent.  See id. at 13 n.22, 14-15.  The Commission 

reiterated that the eligibility criteria of the Personalized Color Transpromo Promotion 

would be subject to further consideration in the instant rulemaking.  See id. at 16 n.23. 

In Docket No. R2023-1, the Postal Service seeks approval of six rate incentives: 

the Tactile, Sensory and Interactive Engagement Promotion; the Emerging and 

Advanced Technology Promotion; the Retargeting Promotion; the Personalized Color 

Transpromo Promotion; the Reply Mail IMbA Promotion; and the Informed Delivery 

Promotion.45  Since the review of Docket No. R2023-1 is ongoing and will conclude 

before a final rule is issued in this rulemaking, this Notice of Proposed Rulemaking does 

not affect the review of the promotions in Docket No. R2023-1. 

IV. INCONSISTENTLY TREATED PROMOTIONS 

As outlined above, the Commission has applied its currently enforced Market 

Dominant rate incentive rules to the Earned Value Reply Mail Promotion and the 

Personalized Color Transpromo Promotion inconsistently in prior calculations of the 

percentage change in rates.  For each rate incentive, in certain instances, the Postal 

Service has proposed, and the Commission has approved, the rate incentive for 

inclusion in the percentage change in rates calculation with eligibility criteria based, in 

part, on the volume of mail that a mailer sent under the promotion in a prior year or the 

mailer’s participation in the promotion in a prior year, even though the Commission’s 

rules prohibit a rate incentive included in the percentage change in rates calculation 

 

44 See id. at 14-15, which states: 

For mailers who participated in this promotion in a prior year, the 
mailpiece must incorporate both dynamically printed color and 
personalized messaging to qualify for the CY 2022 promotion unless it 
meets specific exceptions.  Mailers who did not participate in this 
promotion in a prior year need only satisfy the dynamic color printing 
requirement to qualify for the CY 2022 promotion. (citations omitted). 

45 See Docket No. R2023-1, Notice and Order on Price Adjustments and Classification Changes 
for Market Dominant Products, October 11, 2022, at 3 (Order No. 6296). 
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from having eligibility “dependent on factors other than the characteristics of the mail to 

which the rate applies.”  39 CFR 3030.101(j). 

A. Earned Value Reply Mail Promotion 

Since CY 2013, the Postal Service has offered a rate incentive called the 

“Earned Value Reply Mail Promotion.”  Order No. 1541 at 56.  The basic features of this 

promotion have remained largely the same since CY 2013 (i.e., it is available to mailers 

who send out Business Reply Mail, Courtesy Reply Mail, and/or Share Mail enclosures 

that are subsequently returned or forwarded by the recipients).  However, the specific 

credits offered and the terms for qualifying for the credits have changed over time.  In 

some iterations of the rate incentive, the same level of credits was provided to each 

participating mailer at a flat rate per qualifying mailpiece.46  For certain iterations, 

however, a mailer’s eligibility and the credits that it received depended on its prior 

participation in the promotion and/or the percentage by which its volume under the 

proposed promotional period changed compared to its volume in the preceding 

promotional period.47  In the Docket Nos. R2019-1 and R2020-1 versions of the 

promotion, not only was eligibility for a prior participant based on the percentage by 

which its volume in the current year changed compared to its volume in the preceding 

 

46 See Order No. 5937 at 14 (“The Postal Service plans to offer a $0.02 postage credit for each 
eligible Business Reply Mail, Courtesy Reply Mail, and Share Mail piece entered into the mailstream and 
scanned during the promotion period.”); Order No. 5757 at 8 (same); Order No. 3373 at 5 (5-cent credit 
per qualifying mailpiece); Order No. 1541 at 15 (2-cent credit per qualifying mailpiece). 

47 See Order No. 5373 at 13-14 (2-cent base credit offered per qualifying mailpiece with repeat 
participants eligible only if meeting or exceeding 93 percent of prior year volume; additional bonus 2-cent 
credit offered per qualifying mailpiece for repeat participants exceeding 100 percent of prior-year volume); 
Order No. 5321 at 16 (same); Order No. 5285 at 13-14 (3-cent credit offered per qualifying mailpiece with 
repeat participants eligible only if meeting or exceeding 95 percent of prior year volume); Order No. 4875 
at 8 (same); Order No. 2861 at 4 (3-cent credit offered per qualifying mailpiece for prior-year participants 
meeting or exceeding prior volume; separate 2-cent credit offered per qualifying mailpiece credit for other 
participants); Order No. 2365 at 10 (3-cent credit offered per qualifying mailpiece for prior-year 
participants; 2-cent credit offered per qualifying mailpiece credit for new participants). 
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year, but the components of the rate incentive based on such percentages were 

included in the percentage change in rates calculation.48 

In Docket No. R2019-1, repeat participants that failed to meet the applicable 

change-in-volume-percentage threshold could not qualify for, and thus were excluded 

from participation in, the rate incentive entirely.  See Order No. 4875 at 8; Order 

No. 5285 at 13-14.  The Commission did not address this feature of the promotion 

expressly in Order No. 4875 or Order No. 5285 and approved including the rate 

incentive in the percentage change in rates calculation in Docket No. R2019-1.  Order 

No. 4875 at 10; Order No. 5285 at 15-16. 

Like the Docket No. R2019-1 iteration, the Docket No. R2020-1 iteration of the 

Earned Value Reply Mail Promotion featured a 2-cent credit per qualifying mailpiece to 

be made available to new participants, without a volume threshold, as well as to repeat 

participants whose returns met or exceeded 93 percent of their volumes from the prior 

year.  Order No. 5321 at 16; Order No. 5373 at 13-14.  Further, it featured an additional 

2-cent “bonus” credit (for a total of 4 cents) for repeat participants whose volume 

exceeded 100 percent of their volumes from the prior year.  Order No. 5321 at 16-17; 

Order No. 5373 at 14.  Thus, the Docket No. R2020-1 Earned Value Reply Mail 

Promotion excluded several groups of mailers from aspects of the promotion: (1) repeat 

participants who failed to meet or exceed the 93 percent prior-year volume threshold 

were excluded from the 2-cent “base” tier of the promotion; and (2) new participants, as 

well as repeat participants who failed to exceed 100 percent of their prior-year volumes, 

were excluded from the 2-cent “bonus” tier.  Nevertheless, the Postal Service sought to 

include both tiers of this promotion in the percentage change in rates calculation.  See 

Order No. 5321 at 17; Order No. 5373 at 14-15. 

The Postal Service based its contention that both tiers of the Docket No. 

R2020-1 Earned Value Reply Mail Promotion rate incentive constituted rates of general 

 

48 See Order No. 5373 at 16-17; Order No. 5321 at 23; Order No. 5285 at 15-16; Order No. 4875 
at 10. 
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applicability on the Commission’s inclusion of the Earned Value Reply Mail Promotion in 

the percentage change of rates calculation in Docket No. R2019-1.49  The Public 

Representative, however, took the position that, although the “base” 2-cent tier 

constituted a rate of general applicability, the additional 2-cent “bonus” tier did not.50  

Specifically, the Public Representative asserted that: 

[T]here are fundamental differences between [the CY 2019 and 
CY 2020 iterations of the promotion] that warrant different price 
cap treatment.  The CY 2019 promotion separated participants 
into two groups—new customers and return customers—each 
with ostensibly different credit structures, but both types of 
customers could qualify for a 3-cent-per-piece credit…during the 
promotion period.  While the CY 2019 promotion required only 
return customers to meet a 95 percent threshold based on their 
promotion volume from the prior year, as a practical matter, the 
same threshold applied for all customers…. 

By contrast, the CY 2020 promotion includes a 2-cent per piece 
credit that is only available to some mailers.  Other mailers are 
unable to qualify for the credit regardless of any actions they may 
take.  While both new and return customers can earn a 2-cent per 
piece credit on eligible volume, only return customers can earn an 
additional 2-cent per piece credit for meeting the 100 percent 
threshold. 

 

Docket No. R2020-1 PR Comments at 3-4 (citations omitted). 

The Commission noted that in Docket No. R2020-1, the Postal Service had failed 

to provide “‘sufficient information to demonstrate that the [Earned Value Reply Mail 

Promotion] [was] a rate of general applicability[.]”  Order No. 5321 at 22.  Nevertheless, 

the Commission found that a potential ambiguity existed in its rules with respect to the 

use of mailer-specific historical volume thresholds for purposes of “the determination of 

whether an incentive constitutes a rate of general applicability.”  Id. at 23; see Order 

 

49 Docket No. R2020-1, Response of the United States Postal Service to Chairman’s Information 
Request No. 3, October 23, 2019, question 1 (Docket No. R2020-1 Response to CHIR No. 3). 

50 Docket No. R2020-1, Public Representative Comments, October 29, 2019, at 4 (Docket 
No. R2020-1 PR Comments). 
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No. 5373 at 16.  In the interest of maintaining predictability, the Commission permitted 

the Earned Value Reply Mail Promotion to be included in the percentage change in 

rates calculation in Docket No. R2020-1, while indicating that it would initiate a 

rulemaking and propose any necessary revisions to its rules.  See Order No. 5321 

at 23-24; see also Order No. 5373 at 16. 

B. Personalized Color Transpromo Promotion 

Beginning in CY 2014, the Postal Service has offered the Personalized Color 

Transpromo Promotion.51  For the first 3 years in which this incentive was offered, it 

provided a 2 percent upfront discount to any mailer sending specified First-Class Mail 

bills or statements that contained dynamic variable color messaging.52  Beginning with 

the CY 2017 iteration and continuing through its most recent CY 2022 iteration (as well 

as in the proposed CY 2023 iteration), the terms for eligibility for the promotion 

changed.  The promotion continued to feature an upfront “discount to mailers who use 

dynamic/variable color print for personalized transpromotional marketing messages on 

their bills and statements.”53  However, prior promotion participants were required to 

incorporate both dynamically printed color and personalized messaging in their 

 

51 See Order No. 1890 at 54, 61.  At the time, the Personalized Color Transpromo Promotion was 
initially referred to as the Color Printing in First-Class Mail Transactions Promotion.  See Docket 
No. R2016-5 Notice at 9 n.6. 

52 See Order No. 1890 at 54; Order No. 2365 at 10-11; Order No. 2861 at 5.  The first year that 
this promotion was offered, the Postal Service did not seek to include the volume associated with it in the 
percentage change in rates calculation.  Order No. 1890 at 54. 

53 Docket No. R2016-5 Notice, Attachment B at 8-9; see Order No. 3373 at 6; Docket No. 
R2019-1 Notice, Attachment D at 7-8; Order No. 5285 at 14; Docket No. R2020-1 Notice, Attachment D 
at 6-7; Order No. 5373 at 15; Docket No. R2021-1 Notice, Attachment D at 6; Order No. 5757 at 9; Order 
No. 5937 at 14; Docket No. R2023-1, United States Postal Service Notice of Market Dominant Price 
Change, October 7, 2022, Attachment A at 17 (Docket No. R2023-1 Notice).  The level of the discount 
was increased to 3 percent in R2021-2.  See Order No. 5937 at 13 n.22.  In Docket No. R2023-1, the 
Postal Service has proposed increasing the level of the discount to 4 percent for Business Reply Mail and 
Courtesy Reply Mail.  Docket No. R2023-1 Notice, Attachment A at 17. 
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mailpieces in order to be eligible for participation, whereas for new participants only the 

dynamic color messaging requirement was applicable.  See Order No. 3373 at 6. 

V. PROPOSED AMENDMENTS 

The Commission proposes to clarify its rules by making one revision and by 

beginning to enforce two revisions that it made in Order No. 5510.  First, the 

Commission proposes to amend 39 CFR 3030.101(j) to clarify that to qualify as a rate of 

general applicability, a rate incentive cannot be based on historical mail volumes or prior 

participation in a rate incentive or promotion.  Second, the Commission proposes to 

begin enforcing the changes that it made to 39 CFR 3030.128(f)(2) in Order No. 5510 

(including the additional criterion that a rate incentive must be made available to all 

mailers equally on the same terms and conditions to be eligible for inclusion in the 

percentage change in rates calculation).  Third, the Commission proposes to begin 

enforcing the changes that it made to 39 CFR 3030.123(j), including additional 

requirements intended to ensure that the Postal Service provides sufficient information 

at the outset of a Market Dominant rate adjustment proceeding.  These requirements 

will permit stakeholders to comment on, and the Commission to determine, whether 

each rate incentive included in a percentage change in rates calculation will comply with 

the definition of “rate of general applicability” and will be made available to all mailers 

equally on the same terms and conditions. 

A. “Rate of General Applicability” Definition 

The Commission proposes revising the definition of “Rate of General 

Applicability” to clarify its rules.  Clarifying these rules as proposed will produce various 

other ancillary benefits. 
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1. Proposed Revision of the Definition of “Rate of General 
Applicability” 

The proposed revision of the definition of “rate of general applicability” in 39 CFR 

3030.101(j) is designed to clarify what rate incentives may qualify for inclusion in the 

percentage change in rates calculation as rates of general applicability.  Under the 

Commission’s existing rules “[a] rate is not a rate of general applicability if eligibility for 

the rate is dependent on factors other than the characteristics of the mail to which the 

rate applies[.]”  39 CFR 3030.101(j).  A characteristic of the mail is a feature of the mail 

sent, not of the mailer sending the mail.  When the Commission adopted this provision 

in Order No. 2086, it concluded that “volume sent by a mailer in a previous year is not a 

characteristic of the mail to which rates under the incentive program apply.”  Order No. 

2086 at 16.  Thus, because the volume of mail previously sent under a prior promotion 

is not a characteristic of the mail being sent under a planned promotion, a rate incentive 

dependent on such prior promotion volume “would not be considered a rate of general 

applicability.”  Id.  Similarly, the Commission observed that the behavior of a mailer 

before a promotion begins “is not a characteristic of the mail to which [a] rate [incentive] 

applies.”  Id. at 26. 

Since issuing Order No. 2086, the Commission has deviated from these 

principles in allowing certain iterations of the Earned Value Reply Mail rate incentive to 

be included in the percentage change in rates calculation when eligibility for the rate 

incentive was based on the change in a mailer’s volume under a promotion from the 

prior year, and in allowing certain iterations of the Personalized Color Transpromo rate 

incentive to be included in the percentage change in rates calculation when mailers that 

participated in the promotion in a prior year were subjected to additional eligibility 

criteria and other mailers were not. 

The percentage change in a mailer’s volume under a rate incentive from one 

year to another goes beyond the characteristics of the mail to which a rate applies 

because it is determined by performing calculations that incorporate the mailer’s 
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historical behavior.54  The Commission appreciates that this percentage is derived from 

a comparison of the mailer’s current volume under the rate incentive, which is a 

characteristic of the mail to which the rate incentive applies (see Order No. 2086 at 15), 

and the mailer’s historical volume under the rate incentive, which is not a characteristic 

of the mail to which the rate incentive applies (see id. at 16).  However, the fact that the 

calculation depends on historical volumes is sufficient to make the rate incentive 

dependent on factors other than the characteristics of the mail to which the rate applies 

and prevent it from constituting a rate of general applicability.  See Order No. 2086 

at 25, 26-27. 

Further, a mailer’s participation in a promotion in a prior year constitutes past or 

historical mailer behavior.  Thus, such participation is a characteristic of the specific 

mailer rather than a characteristic of the mail to which the planned rate incentive would 

apply. 

The Commission regards its conclusions in Order No. 2086 about the 

circumstances in which rate incentives may be included in the percentage change in 

rate calculation as fundamentally sound for the reasons stated in that Order.  Thus, the 

Commission regards it as unfortunate that subsequent orders deviated from the 

 

54 See Order No. 2086 at 25, 26-27; cf. Order No. 1890 at 61.  In Order No. 2086, the 
Commission reviewed the Earned Value Reply Mail Promotion from Docket No. R2013-10, which 
provided a 2-cent credit for each qualifying mailpiece but a 3-cent credit for qualifying mailpieces of 
mailers that had participated in the prior year’s Earned Value Reply Mail Promotion and that had higher 
total return counts in the then-current year than in the prior year.  See Order No. 2086 at 25; Order No. 
1890 at 55 (describing the Docket No. R2013-10 Earned Value Reply Mail rate incentives).  Significantly, 
the Docket No. R2013-10 Earned Value Reply Mail 3-cent credit rate incentive was based on mailer-
specific historical volumes.  See Docket No. R2013-10, United States Postal Service Notice of Market-
Dominant Price Adjustment, Attachment D, at 4, September 26, 2013 (“Participants in the 2013 Earned 
Value Promotion whose total CRM and BRM counts increase in 2014 will receive 3 cents per eligible 
mailpiece.”).  The Commission concluded that the 3-cent credit “depend[ed] on volume in a previous year, 
which is not a characteristic of the mail to which the rate applies.”  Order No. 2086 at 25.  That is, the 
Commission did not consider a mailer-specific volume increase over prior year volume (expressed as a 
number of mailpieces) as a characteristic of the mail sent under the current incentive.  Expressing a 
change compared to prior year volume as a percentage (instead of as a number of mailpieces) does not 
convert the change to a characteristic of the mail; doing so simply describes the change in a different 
format.  The percentage depends on historical volume. 
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principles that it had set forth in Order No. 2086.  Such deviations may have occurred 

because the Commission’s rules did not expressly address rate incentives in which 

eligibility criteria for new and repeat participants differed for access to the same rate 

incentive.55  Accordingly, the Commission proposes disavowing such deviations on a 

going forward basis and adding an additional sentence to its rules to clarify that a rate 

incentive is not a rate of general applicability if eligibility for the rate is dependent in 

whole or in part on the volume of mail sent by a mailer in a past year or years or on the 

participation by a mailer in a rate incentive or promotion in a past year or years.56 

The Commission’s proposal does not implicate any reliance interests.  Because 

the Postal Service’s rate incentives have limited durations and may be proposed and 

revised on an annual basis, future rate incentives have no inherent reliance on the 

Commission’s treatment of prior rate incentives.  Similarly, because the Commission’s 

proposal would only have prospective effect, it would not affect previously approved rate 

 

55 For instance, although the Commission explained that the EDDM Coupon Program offered 
during CY 2013 was properly excluded from the percentage change in rates calculation because 
“eligibility for the coupon is based on the mailer’s behavior during the period before the promotion begins, 
which is not a characteristic of the mail to which the rate applies,” Order No. 2086 presented the scenario 
where the rate incentive was available only to new participants and did not expressly consider how to 
treat the scenario if repeat participants could be eligible to access the coupon, albeit under different terms 
and conditions than those applicable to new participants.  Order No. 2086 at 26.  Likewise, Order No. 
2086 did not expressly consider a rate incentive based on mailer-specific percentage changes in volume 
from prior years.  To be sure, the Commission subsequently did not regard Order No. 2086 as addressing 
rate incentives that use a mailer-specific volume threshold based on historical volume data.  See Order 
No. 5510 at 5 (“[Order No. 2086] did not specifically speak to the issue of rate incentives that use a 
mailer-specific volume threshold based on historical volume data”) (footnote omitted); Order No. 5433 
at 7 (same); Order No. 2086 at 15-17, 19-27.  Nevertheless—and notwithstanding the Commission’s 
contrary description of Order No. 2086 in Order Nos. 5510 and 5433—in Order No. 2086, the 
Commission concluded that the Docket No. R2013-10 Earned Value Reply Mail 3-cent rate incentive, 
which depended on a mailer-specific increase in volume over the prior year’s volume, would not 
constitute rates of general applicability because it "depends on volume in a previous year, which is not a 
characteristic of the mail to which the rate applies.”  Order No. 2086 at 25; see id. at 26-27 (making a 
comparable determination regarding the Docket No. R2013-10 High Density and Saturation rate 
incentive). 

56 The Commission’s proposal would also remove the clause “including the volume of mail sent 
by a mailer in a past year or years,” which is not currently being enforced, from 39 CFR 3030.101(j) 
because the Commission’s proposal in the instant order is designed to provide, among other things, the 
clarification offered by this clause. 
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incentives (or rate incentives currently pending review in Docket No. R2023-1) or any 

reliance on the particular features of such rate incentives.  Furthermore, on multiple 

occasions, the Commission has notified the public of its intent to revisit its rate incentive 

rules.  See, e.g., Order No. 5321 at 23-24; Order No. 5937 at 16 n.23.  Thus, the Postal 

Service, mailers, and other interested parties have been advised not to rely on the 

Commission’s prior treatment of rate incentives on a going-forward basis. 

2. Other Benefits of Revising the Definition of “Rate of General 
Applicability” 

In addition, revising the Commission’s definition of “rate of general applicability” 

to clarify the continued applicability of the principles outlined in Order No. 2086 will 

provide other benefits.  These other benefits include promoting fairness, avoiding 

unharmonious situations in the application of the Commission’s rules, limiting situations 

in which the Postal Service could obtain undue rate authority, and maintaining 

streamlined calculations. 

a. Promoting Fairness 

The proposed revision of the definition of “rate of general applicability” will 

enhance fairness by avoiding situations in which a rate incentive is included in the 

percentage change in rates calculation even though some mailers would be excluded 

automatically from the rate incentive.  That is, by prohibiting historical behavior or 

volumes – which cannot be changed – from serving as the basis for eligibility for a 

current rate incentive to be included in the percentage change in rates calculation, the 

Commission’s proposal would prevent mailers from being denied an opportunity to avail 

themselves of the rate incentive because of historical facts that cannot be changed  
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when the rate incentive becomes available.57  Thus, the proposal would further the goal 

of affording all mailers an opportunity to take advantage of the rate incentive, if they so 

choose.58 

Although the characteristics of the mail to which the planned rate incentive would 

apply constitute generally applicable criteria, the mailer’s participation in a previous 

promotion and/or volumes sent in a previous year constitute characteristics specific to 

each mailer.  If eligibility for the rate incentive is dependent in whole or in part on the 

historical behavior of and/or historical volumes sent by the mailer, then the Postal 

Service uses mailer-specific criteria to determine whether a mailer may access that rate 

incentive rather than providing the rate incentive pursuant to the mailer’s adherence to 

generally applicable criteria.  Although the Postal Service may offer such a rate 

incentive, this proposed rule clarifies that such a rate incentive will be treated like an 

NSA rather than a rate of general applicability for price cap calculation purposes and 

therefore may not be used by the Postal Service to generate price cap authority for the 

applicable class of mail.59  It bears emphasizing that this proposal would govern only the 

cap treatment and would not affect the Postal Service’s ability to offer rate incentives 

using mailer-specific characteristics that do not qualify for inclusion in the percentage 

change in rates calculation, whether through NSAs or otherwise. 

 

57 See, e.g., Order No. 2086 at 16 (observing that the Commission rejected including the 
Technology Credit Promotion in the percentage change in rates calculation because “certain mailers 
would not be able to qualify for the promotion, no matter how much or what kind of mail they sent going 
forward”). 

58 This fairness concern is principally advanced by the Commission’s proposal to begin enforcing 
39 CFR 3030.128(f)(2)(iv), as discussed below.  However, by prohibiting certain rate incentives that 
exclude mailers from participating based on historical volume or behavior from being included in the 
percentage change in rates calculation, the Commission’s proposed change to 39 CFR 3030.101(j) also 
advances this fairness concern. 

59 The Commission continues to accept that niche classifications can be rates of general 
applicability.  See Order No. 2086 at 16-17; see also Docket No. C2009-1R, Order on Reconsideration 
and Clarification, August 13, 2013, at 6, 9 (Order No. 1807). 
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b. Avoiding Unharmonious Situations 

Clarifying that rate incentives included in the percentage change in rates 

calculation may not depend, in whole or in part, on historical volumes or historical mailer 

behavior will avoid various unharmonious situations.  The percentage change in rates 

calculation is based on comparing the set of current rates to the set of planned rates by 

applying a single set of weights to each set of rates, namely, the volumes in the billing 

determinants for the last 12 months (with permissible adjustments).  See 39 CFR 

3030.128(b); see also 39 CFR 3030.128(c).  Rate incentives based on the percentage 

by which a mailer’s volumes increase or decrease from one year to another lead to 

unharmonious situations in light of this calculation.  For example, if eligibility for a rate 

incentive is based on the percentage by which a mailer’s volumes increase or decrease 

from one year to another, eligibility will be based on two sets of volumes (e.g., the first 

promotion year’s volumes and the second promotion year’s volumes) in contrast to the 

single set of volumes used in the percentage change in rate calculation to determine the 

rate incentive’s effect on the price cap. 

Rate incentives based on historical mailer behavior may present similar 

unharmonious situations.  A promotion for which the eligibility requirements differ for the 

participants based in any part on the mailer’s participation in a prior year of the 

promotion (rather than solely on the mailer’s adherence to the promotional criteria 

applicable to the characteristics of the mail sent under the promotion) implicitly makes 

assumptions in the percentage change in rates calculation regarding whether the mailer 

continues or changes its current behavior.  These assumptions could be discordant with 

the terms of the rate incentive.  For example, in the case of the Personalized Color 

Transpromo Promotion, by assuming, in the percentage change in rates calculation, 

that volumes in one year remained the same as volumes in the prior year, even though 

the eligibility requirements were more exacting for repeat participants than for new 

participants, it was assumed that mailers first participating in a prior year elected to 

satisfy the more exacting eligibility requirements in the following year (or that their 
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volumes were replaced by other mailers choosing to send more mail under the 

promotion).  However, because the percentage change in rates calculation uses a 

single set of historical weights in a backward-weighted index, it is discordant for it to 

make implicit assumptions about mailers’ future behavior. 

c. Limiting Potential Receipt of Undue Amounts of Rate 
Authority 

The Commission’s proposed revision of the definition of “rate of general 

applicability” would also limit the occurrence of situations in which the Postal Service 

could receive undue amounts of rate authority.  The proposal aims to ensure that the 

percentage change in rates formula works as designed and to limit the occurrence of 

results that could undermine the effectiveness of the price cap.  Even if seemingly 

neutral assumptions are used (such as zero growth in mailers’ volumes, or no change in 

the mailers that participate in the promotion) to maintain the appearance of a fixed 

weight index, these assumptions could distort the functioning of the percentage change 

in rates calculation in ways that can result in the generation of excess rate authority.  

This could occur for a rate incentive providing a discount or credit to mailers whose 

volumes meet or exceed a threshold that is less than or equal to their volume in the 

prior year.  Because the weights (volumes from the prior 12 months) used to calculate 

the average percentage change in rates do not (and because they are fixed, cannot) 

contain the information needed to map them to the planned rates (i.e., the year-over-

year change in volumes), the implicit use of an assumption about that information (e.g., 

each mailer’s volumes are unchanged from the prior year) would distort the results of 

the calculation and could allow the Postal Service to obtain undue rate authority.  This 

result also could occur for rate incentives like the iterations of the Personalized Color 

Transpromo Promotion in which repeat participants were subject to more exacting 

eligibility criteria than initial participants. 
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d. Maintaining Streamlined Calculations Based on Historical 
Volumes 

In addition, clarifying that rate incentives included in the percentage change in 

rates calculation may not be based on historical volumes will maintain streamlined 

percentage change in rates calculations.  With this clarification, there will be no need to 

calculate the percentage change in mailer-specific volumes to determine eligibility of 

these volumes to be included in the percentage change in rates calculation.  Thus, this 

clarification will maintain reduced administrative burdens of performing and reviewing 

these calculations.  Maintaining the percentage change in rates calculation in this way is 

particularly important because, in the past, the Postal Service has had difficulties 

presenting accurate mailer-specific volume data.60 

B. Additional Rate Incentive Eligibility Criterion 

The Commission also proposes republishing and beginning to enforce the 

requirement of 39 CFR 3030.128(f)(2)(iv) that rate incentives included in the percentage 

change in rates calculation be “available to all mailers equally on the same terms and 

conditions.”  Enforcing this provision will enhance fairness. 

When a rate incentive offering lower prices for specific rate cells is included in a 

percentage change in rates calculation at the discounted rate, the Postal Service 

generates rate adjustment authority for that class of mail, which the Postal Service may 

use to increase other rate cells that affect other mailers.  When the rate incentive is 

available to all mailers equally on the same terms and conditions, it is no different from 

any other generally applicable rate that the Postal Service offers.  The effect of such a 

 

60 For example, in the FY 2009 Annual Compliance Determination, with regard to the “2009 
Standard Mail Volume Incentive Pricing Program,” the Commission found that the individual mailer 
thresholds submitted by the Postal Service “[could not] be reconciled with the monthly volumes, 
revenues, or discount paid provided for each eligible mailer.”  Docket No. ACR2009, Annual Compliance 
Determination, March 29, 2010, at 88 n.23. 
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rate incentive is similar to the effect of reducing the price in an individual general rate 

cell. 

Under the PAEA, the Postal Service has the pricing flexibility generally to set 

individual Market Dominant rate cells as it chooses, subject to the class-level application 

of the price cap.  When a rate incentive is not made available to all mailers equally on 

the same terms and conditions, the discounts received by eligible mailers could be 

offset in part by higher rates paid by non-eligible mailers.  This situation could lead to 

the non-eligible mailers effectively paying higher rates as a result of the rate incentive 

without having an opportunity to participate in it and to receive its benefits.  Enforcing 

the requirement of 39 CFR 3030.128(f)(2)(iv) that rate incentives included in the 

percentage change in rates calculation be “available to all mailers equally on the same 

terms and conditions” will prevent such situations from arising. 

The Commission recognizes that, although it has emphasized such fairness 

principles in considering various rate incentives,61 it has allowed the Postal Service to 

include certain rate incentives in the percentage change in rates calculation, even 

though they were not made available to all mailers equally on the same terms and 

conditions, such as the Earned Value Reply Mail Promotion iterations approved in 

Docket Nos. R2019-1 and R2020-1, and the Personalized Color Transpromo Promotion 

iterations approved since Docket No. R2017-1.  These Earned Value Reply Mail 

Promotion iterations did not afford all mailers equal opportunities to participate in the 

promotions.  In the Earned Value Reply Mail Promotion iterations approved in Docket 

Nos. R2019-1 and R2020-1, previous participants that failed to meet certain historical 

volume thresholds were excluded from the rate incentives, while no comparable 

 

61 See, e.g., Order No. 2086 at 16 (observing that the Commission prevented the Technology 
Credit Promotion from being included in the percentage change in rates calculation because “certain 
mailers would not be able to qualify for the promotion, no matter how much or what kind of mail they sent 
going forward”); Order No. 5570 at 6 (allowing the EDDM Retail rate incentive offered during CY 2020 to 
be included in the percentage change in rates calculation in part because it would “be made available to 
any mailer sending an EDDM Retail mailpiece during the promotional period”). 
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exclusions applied to new participants.62  Further, in the Docket No. R2020-1 iteration, 

new participants, as well as repeat participants who failed to exceed 100 percent of their 

prior-year volume, were excluded from the 2-cent “bonus” tier.  See Order No. 5321 at 

16-17.  Similarly, the Personalized Color Transpromo Promotion iterations approved 

since Docket No. R2017-1 treated prior-year participants differently from new 

participants.  Because prior-year participants’ mailpieces were required to satisfy an 

additional personalized messaging requirement that new participants’ mailpieces were 

not (see, e.g., Order No. 5285 at 14), prior-year participants meeting only the 

requirements applicable to new participants but not adding the personalized messaging 

on their mailpieces were excluded from the rate incentive.  Thus, the Commission 

proposes disavowing its prior orders on a going-forward basis to the extent that they 

included such rate incentives in percentage change in rates calculations; to such extent, 

these prior orders will no longer be good law and will have no precedential effect.  

Going forward, under the Commission’s proposal, the Commission will exclude rate 

incentives that are not made available to all mailers on the same terms and conditions 

from percentage change in rates calculations. 

 

62 See Order No. 5321 at 16 (2-cent credit per qualifying mailpiece, repeat participants eligible 
only if meeting or exceeding 93 percent of prior year volume; additional 2-cent credit per qualifying 
mailpiece for repeat participants exceeding 100 percent of prior-year volume); Order No. 4875 at 8 
(3-cent credit per qualifying mailpiece, repeat participants eligible only if meeting or exceeding 95 percent 
of prior year volume).  In Docket No. R2020-1, the Public Representative commented that under the 
Docket No. R2019-1 Earned Value Reply Mail Promotion, “as a practical matter, the same threshold 
applied for all customers” because, “[f]or new customers, setting no threshold is mathematically 
equivalent to setting a 95 percent threshold because 95 percent of zero is zero.”  Docket No. R2020-1 PR 
Comments at 3.  The Commission appreciates the practical effect of the promotion’s terms.  However, the 
promotion’s terms expressly excluded a set of prior year participants from participation while imposing no 
exclusion on new participants’ participation.  Because it will be administratively burdensome to evaluate 
the potential effects of each proposed rate incentive, under the Commission’s proposal, if a promotion is 
not available to all mailers on the same terms and conditions on its face, the Commission would exclude it 
from the percentage change in rates calculation and would not conduct a further analysis to determine 
whether, in effect, it might be available to all mailers on the same terms and conditions. 
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C. Rate Incentive Filing Requirements 

In Docket No. R2020-1, the Commission found that the Postal Service had not 

submitted the information required to demonstrate that the Earned Value Reply Mail 

Promotion constituted a “rate of general applicability” as defined in the Commission’s 

regulations.  Order No. 5321 at 22.  To clarify the specific information necessary to 

make this determination in future dockets, the Commission proposes republishing and 

beginning to enforce the requirements for the contents of the Postal Service’s notice of 

rate adjustment related to Market Dominant rate incentives.  These more detailed initial 

filing requirements will require the Postal Service to provide sufficient information at the 

outset of a Market Dominant rate adjustment proceeding to ensure that any rate 

incentive included in a percentage change in rates calculation meets the criteria of 

39 CFR 3030.128(f)(2). 

D. Conclusion 

The Commission’s proposals in this docket seek to ensure: (1) that the 

Commission evaluates requests to include rate incentives in the percentage change in 

rates calculation consistently in accordance with the principles set forth in Order No. 

2086; (2) that mailers are treated fairly when the Commission determines whether the 

Postal Service may receive additional rate adjustment authority by including rate 

incentives as part of a percentage change in rates calculation; and (3) that the 

Commission receives sufficient information to make such determinations.  The 

Commission’s proposals in this docket do not affect the Postal Service’s ability to offer 

rate incentives that do not qualify for inclusion in the percentage change in rates 

calculation.  Under the Commission’s rules, such rate incentives are treated similar to 

NSAs for purposes of the percentage change in rates calculation.  See 39 CFR 

3030.128(g)(1). 
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VI. SECTION-BY-SECTION ANALYSIS 

Proposed § 3030.101(j).  Proposed § 3030.101(j) is revised to state clearly that 

the definition of “rate of general applicability” within the context of a Market Dominant 

rate adjustment proceeding does not include a rate incentive that is dependent on the 

volume of mail sent by a mailer in a past year or years or the participation by a mailer in 

a rate incentive or promotion in a past year or years. 

Current § 3030.123(j).  Current § 3030.123(j) is republished to identify clearly 

what information the Postal Service must file to support its claim that a rate incentive 

meets the necessary criteria to be included in a percentage change in rates calculation.  

Current § 3030.123(j) will be enforced in its entirety. 

Current § 3030.128(f)(2)(iv).  Current § 3010.128(f)(2)(iv) is republished to 

include a criterion for a Market Dominant rate incentive to be included in a percentage 

change in rates calculation that the incentive be available to all mailers equally on the 

same terms and conditions.  Current § 3010.128(f)(2)(iv) will be enforced in its entirety. 

VII. ADMINISTRATIVE ACTIONS 

The Regulatory Flexibility Act requires federal agencies, in promulgating rules, to 

consider the impact of those rules on small entities.  See 5 U.S.C. 601 et seq.  If the 

proposed or final rules will not, if promulgated, have a significant economic impact on a 

substantial number of small entities, the head of the agency may certify that the initial 

and final regulatory flexibility analysis requirements of 5 U.S.C. 603 and 604 do not 

apply.  See 5 U.S.C. 605(b). 

In the context of this rulemaking, the Commission’s primary responsibility is in the 

regulatory oversight of the United States Postal Service.  The rules that are the subject 

of this rulemaking have a regulatory impact on the Postal Service, but do not impose 

any regulatory obligation upon any other entity.  Based on these findings, the Chairman 

of the Commission certifies that the rules that are the subject of this rulemaking will not 

have a significant economic impact on a substantial number of small entities.  
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Therefore, pursuant to 5 U.S.C. 605(b), this rulemaking is exempt from the initial and 

final regulatory flexibility analysis requirements of 5 U.S.C. 603 and 604. 

Interested persons are invited to provide written comments concerning the 

proposed amendments to the Market Dominant rate incentive regulations in 39 CFR 

part 3030.  Comments are due no later than 30 days after the date of publication of this 

notice in the Federal Register.  All comments received will be available for review on the 

Commission’s website, http://www.prc.gov. 

Pursuant to 39 U.S.C. 505, Philip T. Abraham is appointed to serve as an officer 

of the Commission (Public Representative) to represent the interests of the general 

public in this docket. 

VIII. ORDERING PARAGRAPHS 

It is ordered: 

1. Docket No. RM2020-5 is reactivated for the purpose of receiving comments on 

the proposed amendments to 39 CFR part 3030, as discussed in this Order. 

2. Interested persons may submit comments no later than 30 days from the date of 

publication of this notice in the Federal Register. 

3. Pursuant to 39 U.S.C. 505, Philip T. Abraham is appointed to serve as Public 

Representative in this proceeding. 

4. The Secretary shall arrange for publication of the proposed rules and general 

statement as to the basis and purpose of the proposed rules in the Federal 

Register. 

By the Commission. 
 

Erica A. Barker 
Secretary 
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List of Subjects in 39 CFR Part 3030 

Administrative practice and procedure, Postal Service. 

 
For the reasons stated in the preamble, the Commission proposes to amend 

chapter III of title 39 of the Code of the Federal Regulations as follows: 

 
PART 3030—REGULATION OF RATES FOR MARKET DOMINANT PRODUCTS 

1.  The authority citation for part 3030 continues to read as follows: 

Authority:  39 U.S.C. 503; 3622. 

2.  Amend § 3030.101 by revising paragraph (j) to read as follows: 

§ 3030.101  Definitions. 

* * * * * 

(j)  Rate of general applicability means a rate applicable to all mail meeting 

standards established by the Mail Classification Schedule, the Domestic Mail Manual, 

and the International Mail Manual.  A rate is not a rate of general applicability if eligibility 

for the rate is dependent on factors other than the characteristics of the mail to which 

the rate applies.  A rate incentive is not a rate of general applicability if eligibility for the 

rate is wholly or partially dependent on the volume of mail sent by a mailer in a past 

year or years or on the participation by a mailer in a rate incentive or promotion in a past 

year or years.  A rate is not a rate of general applicability if it benefits a single mailer.  A 

rate that is only available upon the written agreement of both the Postal Service and a 
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mailer, a group of mailers, or a foreign postal operator is not a rate of general 

applicability. 

* * * * * 

3.  Republish § 3030.123 paragraph (j) to read as follows: 

§ 3030.123  Supporting technical documentation. 

* * * * * 

(j)  Whenever the Postal Service includes a rate incentive with its planned rate 

adjustment, it must include with its filing: 

(1)  Whether the rate incentive is being treated under § 3030.128(f)(2) or under § 

3030.128(f)(1) and (g); 

(2)  If the Postal Service seeks to include the rate incentive in the calculation of 

the percentage change in rates under § 3030.128(f)(2), whether the rate 

incentive is available to all mailers equally on the same terms and conditions; 

and 

(3)  If the Postal Service seeks to include the rate incentive in the calculation of 

the percentage change in rates under § 3030.128(f)(2), sufficient information 

to demonstrate that the rate incentive is a rate of general applicability, which 

at a minimum includes: The terms and conditions of the rate incentive; the 

factors that determine eligibility for the rate incentive; a statement that affirms 

that the rate incentive will not benefit a single mailer; and a statement that 

affirms that the rate incentive is not only available upon the written agreement 
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of both the Postal Service and a mailer, or group of mailers, or a foreign 

postal operator. 

* * * * * 

4.  Republish § 3030.128 paragraph (f)(2) to read as follows: 

§ 3030.128.  Calculation of percentage change in rates. 

* * * * * 

 (f)  * * * 

 (2)  A rate incentive may be included in a percentage change in rates calculation 

if it meets the following criteria: 

(i)  The rate incentive is in the form of a discount or can be easily translated into 

a discount;  

(ii)  Sufficient billing determinants are available for the rate incentive to be 

included in the percentage change in rate calculation for the class, which may 

be adjusted based on known mail characteristics or historical volume data (as 

opposed to forecasts of mailer behavior); 

(iii)  The rate incentive is a rate of general applicability; and 

(iv)  The rate incentive is made available to all mailers equally on the same terms 

and conditions. 


