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UNITED STATES OF AMERICA 
POSTAL REGULATORY COMMISSION 

WASHINGTON, DC 20268-0001 
 
 

Petition for Rulemaking Docket No. RM2022-5 
 
 

RESPONSE OF THE ASSOCIATION FOR POSTAL COMMERCE AND  
ALLIANCE OF NONPROFIT MAILERS TO  

MOTION TO REJECT PETITIONS FOR RULEMAKING 
(April 27, 2022) 

Pursuant to 39 C.F.R. § 3010.160(b), the Association for Postal Commerce (“PostCom”) 

and the Alliance of Nonprofit Mailers (“ANM”) (collectively, “Petitioners”) respond to the 

United States Postal Service Motion to Reject Petitions for Rulemaking (“Motion”), filed April 

20, 2022.  The Postal Service misstates the relief requested by the Petitioners, mischaracterizes 

the arguments made by Petitioners, and ignores the obvious fact that its financial condition has 

significantly changed after the passage of the Postal Service Reform Act.  As described in the 

Petition for Rulemaking, the fundamental premises underlying the Commission’s rules granting 

the Postal Service authority to increase rates by more than the annual change in the Consumer 

Price Index have changed.  While one can argue over how much impact these changes have on 

the Postal Service’s financial condition, one cannot reasonably argue—as the Postal Service 

does—that no fundamental change has occurred.  Thus, despite the Postal Service’s 

protestations, a new notice-and-comment review of the market dominant ratemaking system is 

appropriate now.  As the D.C. Circuit has noted, the “strongest case” for initiating a new 

rulemaking “is where a petition has sought modification of a rule on the basis of a radical change 

in its factual premises.”1   

 
1  Hadson Gas Sys., Inc. v. FERC, 75 F.3d 680, 684 (D.C. Cir. 1996). 
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I. PETITIONERS ARE NOT REQUESTING RECONSIDERATION 

The Postal Service fundamentally misrepresents the intent of the Petition.  It claims 

Petitioners “merely call for a rollback of the outcome of Docket No. RM2017-3” and argues that 

the Commission could reject the Petition as an untimely motion for reconsideration of Order No. 

5763.2  Petitioners do not request this relief.  Order No. 5763 was decided based on the record 

then before the Commission, informed by the laws that were then in place, and reflected the 

Commission’s judgment regarding the appropriate course of action in light of those factors.  

While Petitioners believe the Commission made significant errors in that order and the orders 

preceding it, including Order No. 4257, the D.C. Circuit upheld the Commission’s decision, and 

Petitioners do not seek to revisit it now.  Furthermore, the Petition expressly notes that it does 

not seek changes to all the rules issued pursuant to Order No. 5763, including the workshare 

discount rules.3 

Petitioners seek a new rulemaking because the Postal Service Reform Act radically 

changes the financial obligations of the Postal Service, eliminating by far the largest liability 

listed on the Postal Service’s balance sheet.  While the PSRA undermines the basis for the 

conclusions in Order No. 4257, and therefore eliminates the need for the above-CPI rate 

authorities of Order No. 5763, the relief Petitioners request does not require the Commission to 

revisit its conclusions in Docket No. RM2017-3.  It is irrelevant to our Petition that “a past 

ratemaking system might have performed differently under circumstances from a future time,”4 

as the Postal Service’s strawman states.  The PSRA changes the Postal Service’s current and 

 
2  Motion at 4; id. at 4 n.4. 
3  Petition at 2, n.5. 
4  Motion at 5. 
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future financial condition.  Petitioners ask the Commission to open a rulemaking for the present 

ratemaking system to create new rules that reflect this change.   

By the Postal Service’s logic, any request for a rulemaking to reflect changing conditions 

could be interpreted as a request for reconsideration of a prior rule.  In this case, it just so 

happens that Congress passed the PSRA soon after the Commission’s new rules went into effect.  

But if the law had passed three years from now, would the Postal Service still consider the 

Petition a request for reconsideration?  The Commission has a duty to revisit its rules when 

circumstances change—whether those circumstances change immediately after the rules have 

been enacted or years down the line.  As is their right under the Administrative Procedure Act,5 

Petitioners ask the Commission to revise its rules to account for circumstances that exist now. 

Indeed, a failure to open a rulemaking upon request when there has been a “fundamental 

change in the factual premises previously considered by the agency" constitutes a “compelling 

cause” for a court to overturn the agency’s decision.6  If “[e]ven a statute depending for its 

validity upon a premise extant at the time of enactment may become invalid if subsequently that 

predicate disappears,”  an agency may be “statutorily bound” to reexamine whether its rules 

continue to support the public interest when conditions change.7  “[A]n agency may be forced by 

a reviewing court to institute rulemaking proceedings if a significant factual predicate of a prior 

decision on the subject (either to promulgate or not to promulgate specific rules) has been 

removed,”8 such as when subsequent legislation has passed.  The “strongest case” for initiating a 

new rulemaking “is where a petition has sought modification of a rule on the basis of a radical 

 
5  See 5 U.S.C. §553(e) (“Each agency shall give an interested person the right to petition for the issuance, 
amendment, or repeal of a  rule.”) 
6  Flyers Rights Educ. Fund, Inc. v. FAA, 864 F.3d 738, 743 (D.C. Cir. 2017); see also Envtl. Health Tr. v. 
FCC, 9 F.4th 893, 903 (D.C. Cir. 2021). 
7  Geller v. FCC, 610 F.2d 973, 980 (D.C.Cir.1979). 
8  WWHT, Inc. v. FCC, 656 F.2d 807, 819 (D.C. Cir. 1981) (summarizing Geller v. FCC, 610 F.2d 973 
(D.C.Cir.1979)). 
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change in its factual premises.”9 And when the agency is presented with “evidence that . . . the 

factual premises underlying its prior judgment have eroded,” it must provide a reasoned 

explanation, beyond conclusory statements, to justify a decision to retain its regulations 

unchanged.10  Because the PSRA radically alters the factual premises of the Commission’s 

existing rules by eliminating the single largest financial obligation animating the rules, the 

Commission cannot dismiss the petition as simply an untimely request for reconsideration.  It 

must affirmatively demonstrate why its rules still properly respond to the changed conditions. 

The Postal Service further misstates the standard the Commission should apply when 

determining whether to grant the Petition, claiming that “[t]he operative question” is “whether 

there is some basis to conclude that the current system is not achieving the objectives to such an 

extent that the Commission needs to conduct a review in advance of the planned five-year 

review.”11  But that is not the statutory standard.  Outside of the mandated regulatory review ten 

years after PAEA’s enactment, the Section 3622(d)(3) standard for initiating a review is merely 

one of “appropriateness.”  And, we submit, the Commission would be hard-pressed to conclude 

that the passage of significant postal legislation – for the first time in 16 years and only the 

second time in over 50 years – that substantially improves the Postal Service’s ability to 

“maintain financial stability”12 without authorizing above-CPI price increases renders a new rate 

system review inappropriate.During such a review, the Commission “may” modify its 

ratemaking system or adopt an alternative system if it finds the system then in place is not 

achieving the objectives of the statute.  But nothing in the statute binds the Commission to a 

 
9  Hadson Gas Sys., Inc. v. FERC, 75 F.3d 680, 684 (D.C. Cir. 1996); see also Am. Horse Prot. Ass’n v. Lyng, 
812 F.2d 1, 5 (D.C. Cir. 1987) (explaining that a “refusal to initiate a rulemaking naturally sets off a special alert 
when a petition has sought modification of a rule on the basis of a radical change in its factual premises”). 
10  Envtl. Health Tr., 9 F.4th  at 903. 
11  Motion at 5. 
12  39 U.S.C. § 3622(b)(5).   
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subsequent five-year review absent a showing of the extent to which the current system is failing 

to achieve the statutory objectives and factors. 

Moreover, the Commission’s rulemaking power with respect to rates is not limited to 

conducting miniature 10-year reviews under § 3622(d)(3).  The Commission has inherent 

authority to revise its ratemaking regulations whenever it finds it appropriate to do so.  Section 

3622(a) authorizes the Commission to revise its ratemaking regulations from time to time.  The 

Commission is not bound to the regulations issued in Order No. 5763 until it makes an 

affirmative finding that the existing regulations are not achieving the objectives—it must have 

the authority to change its regulations to respond to changing conditions, and it certainly must 

have the authority to modify its regulations if it determines that doing so would better achieve 

the statutory objectives.  This is especially the case where the Commission’s task is to maintain 

regulations that balance numerous objectives.  As the conditions impacting the achievement of 

each objective change, the Commission must adjust its regulations to maintain the appropriate 

balance between the interests of the Postal Service and mailers.  The standard advanced by the 

Postal Service would unduly restrict the Commission’s flexibility, locking it into its findings in 

Order No. 5763 until the system becomes so unbalanced that it cannot achieve the objectives at 

all. 

II. THE COMMISSION COMMITTED TO REEXAMINE ITS RULES IF 
CONGRESS ENACTED POSTAL REFORM  

As Petitioners explain, the Commission specifically contemplated revising its regulations 

if Congress enacted legislation impacting the Postal Service’s financial condition.  The Postal 

Service, however, suggests this recognition is a reason not to grant the petition.13  Because the 

 
13  Motion at 8. 
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legislation was not “unforeseen,” the Postal Service argues that there is no reason to revisit the 

rules.14 

The Postal Service seems to want it both ways.  In Docket No. RM2017-3, it urged the 

Commission to ignore pending legislation that would change its retirement obligations and the 

lack of consequences for failing to make required prefunding payments, arguing that “the 

Commission must consider all statutory obligations in order to properly address whether the 

market dominant ratemaking system has achieved the objectives of the PAEA.”15  Now, 

however, the Postal Service wants the Commission to ignore its statutory obligations and pretend 

that they are the same as they were prior to the enactment of PSRA.   

The Commission explained in response to arguments made on this issue in Docket No. 

RM2017-3 that it was obligated to consider the Postal Service’s statutory obligations—whether 

paid or not—and to ignore them would, among other things, “be inconsistent with Factor 14’s 

intent that the Commission takes into account the policies of title 39.”16   The Commission 

affirmatively stated that “should Congress enact legislation that impacts the retirement liability 

of the Postal Service or fundamentally alters the structure of the Postal Service’s retiree 

obligations, the Commission will reevaluate the additional retirement rate authority and consider 

equitable remedies that may be appropriate to ensure that mailers are protected.”17  It further 

committed to “promptly reassess any portions of its new and existing regulations that are 

impacted” by postal reform enacted before the scheduled 5-year review.18 

 
14  Id. a t 7. 
15  Order No. 4257 at 156 (paraphrasing and citing USPS comments). 
16  Order No. 4257 at 158. 
17  Order No. 5337 at 94; see also Order No. 5763 at 318 n.403 (expressly “commit[ing] to exercising its 
rulemaking authority” to reexamine its rules if Congressional action warrants). 
18  Order No. 5337 at 243. 
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The PSRA “impacts the retirement liability of the Postal Service [and] fundamentally 

alters the structure of the Postal Service’s retiree obligations.”  Petitioners are simply asking the 

Commission to keep its promise.    

III. USPS ATTEMPTS TO MINIMIZE THE IMPACT OF THE PSRA 

The Postal Service attempts to deflect from these clear statements of the Commission’s 

intent by minimizing the impact of the PSRA on its finances and the underpinnings of the 

Commission’s rules.  But its arguments prevent a revisionist take on Docket No. RM2017-3 and 

contradict the Commission’s statements in that docket. 

First, the Postal Service argues that “the Commission did not identify the retiree health 

benefits . . . prefunding requirements that are eliminated in the PSRA as constituting the sole 

reason for its findings about Postal Service’ financial health.”19  That is true, and Petitioners do 

not argue otherwise.  But the Commission did identify the prefunding payments as the primary 

obstacle to the Postal Service’s financial health, explaining that that “[t]he accumulated deficit of 

$59.1 billion includes $54.8 billion in expenses related to prefunding the RHBF.”20  The 

Commission continued this theme in the portions of Order No. 5763 cited by the Postal Service 

for its claim that “a number of factors” contributed to the Postal Service’s financial problems.21  

In explaining why expectations that the Postal Service would continue to cover its costs were not 

met after the enactment of PAEA, Commission observed that “the PAEA . . . established a 

significant new obligation for the Postal Service” in the form of prefunding future retiree health 

benefits.22  The Postal Service’s total costs increased dramatically and diverged from CPI 

 
19  Motion at 8. 
20  Order No. 4257 at 171. 
21  Motion at 8 (citing Order No. 5763 at 5-7). 
22  Order No. 5763 at 5. 



8 
 

“largely due to recognition of the RHB prefunding costs for” FY 2007 as an expense.23  

Subsequent fluctuations in costs were also driven by these payments, and the payments 

contributed to the Postal Service’s inability to accumulate retained earnings through sustained 

net income.24 

Thus, while other factors played a role, the RHBF prefunding requirement was the single 

largest contributing factor to the Postal Service’s inability to cover its total costs.  The Postal 

Service’s balance sheet reflects this situation—the $57 billion in liabilities for retiree health 

benefits are more than 3 times as large as the next largest category of liabilities, “Workers’ 

compensation, nonconcurrent”; they represent 65% of current liabilities and nearly 47% of total 

liabilities; and they exceed the Postal Service’s current assets.25  While the Postal Service argues 

that its “overall financial condition must be kept in perspective,” there is no perspective from 

which eliminating half an entity’s liabilities does not fundamentally alter its financial condition.  

And this analysis does not address the $50 billion in savings the PSRA is expected to generate 

over the next 10 years with no further action from the Postal Service26—a bonus nearly equal to 

the deficit the Postal Service accumulated during the first 10 years of PAEA.27 

Similarly attempting to distract from its demonstrated ability to increase its cash from 

$899 million at end of fiscal year 200728 to $23.9 billion at the end of fiscal year 2021 even while 

operating under the CPI limitation, the Postal Service claims this growth came from the 

“unsustainable” practice of defaulting on its legal obligations.  But the PSRA empowers the 

 
23  Id. at 6. 
24  Id. at 6-7. 
25  FY 2021 Annual Report of the United States Postal Service, Form 10-k, at 57, available at 
https://about.usps.com/what/financials/10k-reports/fy2021.pdf. 
26  See Petition at 6-7 (discussing Postal Service projections of savings from reductions in RHBF amortization 
obligations and Medicare enrollment requirements). 
27  See Order No. 4357 at 171. 
28  Order No. 4257 at 16Table II-8. 

https://about.usps.com/what/financials/10k-reports/fy2021.pdf
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Postal Service to continue to “default” on a significant portion of these obligations indefinitely.  

Nor is it a defense that liquidity is a measure of “short term” financial stability.29  Medium-term 

and long-term stability are built from short-term financial stability.  Short term, the Postal 

Service has massive cash reserves, more than enough to make years of the capital investments it 

claims to need.30  The PSRA eliminates the primary source of alleged medium- and long-term 

instability while creating ongoing savings that the Postal Service can use to further improve its 

financial stability over any time period.  Just as the Commission did not wait until the Postal 

Service was forced to stop operating to increase its rate authority, it need not wait until all of 

these savings have been realized to decrease that authority to reflect current and projected needs. 

In fact, the existing regulations were designed to provide a path to financial stability, not to 

immediately true-up costs and expenses.  That path has gotten significantly smoother after the 

PSRA, and the Commission’s regulations need not provide the Postal Service with the same 

level of cushion as before.   

Finally, the Postal Service claims that “the PSRA by itself does not make the Postal 

Service financially stable … but [is] one piece of a large mosaic of necessary cost-saving and 

revenue-generating initiatives – including judicious use of the pricing authorities provided under 

the current regulatory system.”31  But the current regulatory system only props up the Postal 

Service’s financial condition via rate increases; it does not require cost-cutting initiatives.  If the 

Postal Service would like to point to specific cost-saving and efficiency-enhancing actions it has 

taken under the new ratemaking system or under the Delivering for America plan, it can do so 

 
29  Motion at 11. 
30  See Industry Alert, “U.S. Postal Service Implements New First-Class Package Service Standards and 
Updates Priority Mail Service Standards,” (April 18, 2022) available at https://postalpro.usps.com/node/10880 
(identifying need for $40 billion in capital improvements over 10 years, or $4 billion per year); see also “Monthly 
Statement of the Public Debt of the United States,” at 12 (showing that the Postal Service has $24.845 billion in 
operating cash as of March 31, 2022).   
31  Motion at 10. 

https://postalpro.usps.com/node/10880
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during the public comment period.  In the meantime, captive mailers are being subject to the 

Postal Service’s “judicious” pricing decisions right now, because the Postal Service has equated 

judiciousness with using “virtually all” of its above-CPI pricing authority in the two rate cases 

under the current rules.32  The PSRA’s passage significantly alters the analysis of whether 

above-CPI pricing authority is now needed for the Postal Service to maintain financial stability, 

whether the current system maintains just and reasonable rates, and what the effect of these rate 

increases are on the general public and business mail users, among other objectives and factors.33 

IV. THE POSTAL SERVICE MISCHARACTERIZES ARGUMENTS 

In addition to its misleading descriptions of the Commission’s findings and conclusions 

in Docket No. RM2017-3, the Postal Service mischaracterizes the Petitioner’s arguments.  It 

claims the Petition argues above-CPI rate increases are “inherently ‘excessive.’”34  But 

Petitioners never make this claim.  Instead, Petitioners argue that the PSRA enables the Postal 

Service to build on recent success “without unduly burdening mailers with excessive rate 

increases.”35  Especially now that the PSRA has reduced the overall revenue needed by the 

Postal Service to cover its costs, the above-CPI rate increases the current rules allow will lead to 

excessive rate increase because they allow the Postal Service to raise rates beyond what is 

needed to operate profitably.  In addition, the above-CPI rate authorities obscure the Postal 

Service’s inability to keep its cost growth in line with inflation (i.e., the cost growth of the rest of 

the economy) and force mailers—who are dealing with inflationary pressures throughout their 

supply chains—to find cost savings elsewhere to make up for these increases.  Notably, the 

 
32  See Docket No. R2022-1, Market Dominant Price Change, at 1 (Apr. 6, 2022) (“The Governors have 
determined to use virtually all of this authority.”); Docket No. R2021-2, Market Dominant Price Change, at 1 (May 
28, 2021) (same).   
33  39 U.S.C. §§ 3622(b)(5), (b)(8), (c)(3).   
34  Motion at 6. 
35  Petition at 9. 
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current rules do not simply allow “above-CPI” rate increases. They allow increases that far 

exceed the rate of inflation, and there is no limit to how much rate authority can be generated 

through the density adder.  If the Commission continues to allow the Postal Service to increase 

rates by 5 percent or more above inflation twice per year, rates will quickly become “excessive” 

by any definition.   

Relying on this same mistaken premise, the Postal Service further argues that even if 

PSRA allows it to achieve financial stability and satisfy Objectives 5 and 8, and there would be 

no need to reexamine the system because the D.C. Circuit rejected the idea that above-CPI 

increases are inherently excessive.36  The Postal Service is again refuting an argument that 

Petitioners did not make, either in the Petition or before the D.C. Circuit.  Regardless, the D.C. 

Circuit was satisfied that the Commission reasonably balanced the objectives of the statute when 

promulgating its regulations.  But if the Postal Service can achieve financial stability without 

above-CPI rate increases, as the PSRA allows it to do, the Commission must revisit how its 

regulations balance these objectives.  There is no longer a need to accept the decreases in rate 

stability and predictability create allowing multiple above-CPI rate increases per year creates.  

The regulations should focus more on maximizing incentives to reduce costs and increase 

efficiency now that PSRA has brought institutional costs back to a manageable level.  And if the 

above-CPI rate authorities are not curtailed, rates will soon become unjust and unreasonable, as 

they will generate significantly more revenue than the Postal Service needs to cover its expenses.  

A balance of objectives that was reasonable when the Postal Service had $57 billion in liabilities 

it could not cover may not be reasonable now that those liabilities have been eliminated—

regardless of whether above-CPI rate increases are inherently excessive or not.   

 
36  Motion at 12. 
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V. COMPLIANCE WITH COMMISSION RULES 

Finally, the Postal Service’s argument that Petitioners have not complied with the 

Commission’s rules regarding initiation of rulemaking proceedings37 is incorrect.  Petitioners 

have clearly stated their specific proposal, and the Petition contains extensive discussion of how 

eliminating these rules will impact the Postal Service, the Petitioners (as representatives of 

mailers), and the mailing community.  But in case there is any doubt, Petitioners seek the 

elimination of the density and retirement rate authorities contained at 39 C.F.R. ___ and ___, 

respectively.  Eliminating these rate authorities will reduce the revenue available to the Postal 

Service, but this reduction is warranted because PSRA has significantly reduced, and will further 

reduce over time, the total costs of the Postal Service.  The Postal Service has been able to 

increase its cash and pay down debt even while operating under the CPI cap; it should continue 

to be able to do so if the above-CPI rate authorities are eliminated.  The Postal Service has 

sufficient cash at its disposal to begin making the capital investments it claims it needs to 

increase efficiency and generate even further cost savings—even by generous estimates, these 

investments amount to $4 billion per year over 10 years, though the Postal Service has never 

detailed its precise capital needs or explained how these investments will result in cost savings.  

Regardless, with strong management and focus on cost reduction, combined with continued 

revenue growth from competitive products, the Postal Service should be able to continue to 

improve its financial position without charging captive customers rates that increase faster than 

the rate of inflation. 

The proposed rule changes will clearly benefit the mailing community, which is already 

paying more for less after the Postal Service reduced its service standards for numerous products.  

 
37  Motion at 4. 
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Eliminating the density authority, in particular, will bring stability and predictability back to 

postal rates, allowing mailers to better budget and plan campaigns, thus encouraging volume 

growth.  With lower rates, nonprofit mailers will be able to dedicate more of their resources to 

program activities and less to fundraising appeals, generating a better return on investment from 

their limited prospecting dollars.  Moreover, captive mailers will be protected from monopoly 

pricing practices, the types of which have already resulted in two rate increases significantly 

above already historically high inflation in a single year.   

VI. CONCLUSION 

The PSRA, by eliminating a massive financial burden placed on the Postal Service, 

radically changes the factual premises underlying the above-CPI rate authorities created in Order 

No. 5763.  Accordingly, the Commission must revise its rules to reflect this new reality. 

Respectfully submitted, 
 
/s/ Matthew D. Field 
Matthew D. Field  
Ian D. Volner  
Page A. Kim 

VENABLE LLP 
600 Massachusetts Ave., NW  
Washington, DC 20001 
(202) 344-8281 
mfield@venable.com 
idvolner@venable.com 
pakim@venable.com 
Counsel for Association for Postal Commerce 
 
Eric S. Berman 
VENABLE LLP 
600 Massachusetts Ave., NW  
Washington, DC 20001 
(202) 344-4661 
esberman@venable.com 
Counsel for Alliance of Nonprofit Mailers 
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