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Before the 
POSTAL REGULATORY COMMISSION 

Washington, DC 20268-0001 
 

 
 
Statutory Review of the   : 
System for Regulating   : 
Rates and Classes for   :  Docket No. RM2022-6 
Market-Dominant Products ,   : 
Phase II (Post-Legislation)   : 
 
 
 

JOINT PETITIONERS’ REPLY TO UNITED STATES POSTAL SERVICE MOTION 
 
 
 
 

 The American Forest and Paper Association and the Greeting Card Association 

(“Joint Petitioners”) petitioned the Commission to revoke Order No. 5763 and institute a 

fresh review of the market-dominant ratemaking system, in light of the enactment of the 

Postal Service Reform Act of 2022 (“PSRA 2022”).  On April 20, 2022, the Postal Ser-

vice filed a motion asking the Commission to reject the petition, thereby, as movant, as-

suming the burden of persuading the Commission to act favorably to its request.  This 

pleading responds to the Postal Service motion, stating the reasons for which it should 

be denied. 

 

I.  Mischaracterization of the Petition 

 

 The Postal Service motion (“Motion”) relies on a mistaken understanding of what 

the joint petition does.  At pp. 5-6, it states that “. . . the petitions are largely predicated 

on a sheer desire to relitigate various points of the Commission’s past decisions estab-

lishing the current system.”  This mischaracterization is repeated at p. 7.  It should be 

corrected at the outset. 
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 To “relitigate” an issue is to seek a different outcome on the same legal and fac-

tual situation which had led to the outcome the “relitigator” disagrees with.1  In the pre-

sent case, the legal situation – and the factual situation it entails – have changed im-

portantly. It is those changes which require the Commission to review the system in light 

of PSRA 2022. 

 

 All the rule changes proposed in Orders 4258 and 5337 and finally enacted in Or-

der 5763 depend on findings made in Order 4257.  In that order, at p. 9, the Commis-

sion clearly acknowledged that dependence, stating that its review was to proceed in 

two phases, and that 

 

. . . Phase 1 requires the Commission to determine whether the system has 
achieved the objectives of the PAEA, taking into account the factors.  Phase 2 
permits the Commission to modify or adopt an alternative system should it find 
the system has not achieved the objectives of the PAEA, taking into account the 
factors.  Phase 1 serves as a mandatory threshold inquiry; the Commission’s 
ability to modify or adopt an alternative system in Phase 2 hinges on the Com-
mission first finding that the system has not met the objectives of section 3622, 
taking into account the factors.  [Footnote omitted.] 

 

Order 4257 was issued when the governing statute imposed draconian retiree health 

prefunding requirements and when overhaul of the employee health care system was 

only a legislative proposal.  Both those costly situations are now corrected by the new 

statute.  The basis for the relevant Order 4257 findings, in statute and in the financial 

facts entailed by the statute as it then stood, no longer exists.  To petition for a reprise 

of the process which led to the Order 4257 findings, in light of the abolition of their basis 

in law and fact, is not to “relitigate” the issues but to ask the Commission to recognize 

and act on the quite different legal and factual situation now existing. That changed situ-

ation means that the “issues” are not the same as they were earlier in the RM2017-3 

process, and so cannot be “relitigated.” 

 

 
1 This is what a motion for reconsideration, discussed by the Motion at p. 4, fn. 4, would seek to do.   
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 The Commission, accordingly, should not treat the Petition as an attempt to reliti-

gate but as what it is: a request that the system be revised to conform to the existing le-

gal and factual environment. 

 

II.  The appropriate subject of review 

 

 The Postal Service argues2 that the ratemaking system created by Order 5763 is 

now the only one in existence, and that it is therefore the only proper subject of review.  

It says (p. 5): 

 
. . . Docket No. RM2017-3 is now closed, the 10-year review is complete, and the 
system analyzed in Order No. 4257 is no more. That a past ratemaking system 
might have performed differently under circumstances from a future time is a 
thought experiment, not a basis to question whether the current system is work-
ing.  

 

It is not clear, however, that this argument starts from a correct understanding of what 

Joint Petitioners are asking the Commission to do. 

 

 Joint Petitioners request that the Commission investigate whether, or to what ex-

tent, the pre-Order 4257 system would, under present circumstances, properly achieve 

the sec. 3622(b) objectives with due attention to the sec. 3622(c) factors.   

 

The reason for doing so is precisely that in Joint Petitioners’ view the system cre-

ated in Order 5763 does not (and indeed cannot) do so.  It allows the Postal Service to 

collect revenues which are based on financial obligations which burdened it in 2020 but 

which, by virtue of PSRA 2022, no longer do so.  The Commission should find these 

revenues unnecessary to place the Postal Service on the path to medium- and long-

term financial stability.3  For that reason, they imply rates excessive to the customer, 

 
2 Motion, pp. 4 et seq. 
 
3 The Commission made it clear in Order 5763 that its new rules were not a “reset” of rates at what the 
Postal Service considered compensatory levels but rather an initiative to place it “on a sustainable finan-
cial path for the future” (Order 5763, p. 24); see id., p. 80 for a fuller explanation.  And see section IV. of 
this pleading. 
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which means that they do not comply with objective (b)(8).  The Postal Service’s argu-

ment appears to call for application of sec. 3622(d)(3) to the Order 5763 system as 

though that system had no history.  It does have a history, however; and that history be-

gins with the system as it existed before Orders 4257 and 4258.  The findings in Order 

4257 were, as we showed in section I., the indispensable basis for any revision of the 

ratemaking system.  They included findings reflecting the financial situation as it existed 

before PSRA 2022.  The Petition recognizes that history and asks whether (or to what 

extent) the pre-Order 4257 system would, given PSRA 2022, satisfy the objectives and 

factors.  

 

 If there are features of the Order 5763 system which would significantly help 

achieve the objectives even after PSRA 2022, the Petition does not call for their aboli-

tion.  In paragraphs C. through E. of the Petition’s “Conclusion” this is made clear.   

 

 The argument that only the Order 5763 system is subject to review therefore fails 

to show that the Petition should be rejected. 

 

III.  The Commission’s own provisions for further review 

 

 The Postal Service seeks to establish that the two mechanisms created by the 

Commission for subsequent review of its Order 5763 system are unavailable here.  

Joint Petitioners believe that this view is incorrect. 

 

 Order 5763 provides, first, for a fixed review after five years.  The Postal Service 

argues that any review should await that pre-established review date.  The Order, how-

ever, also allows for earlier review in the event that unforeseen circumstances cause 

the system to malfunction.4 

 

 
 
4 Order 5763, pp. 22-23, 266-267. 
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 Joint Petitioners agree that “five years” means five years.  The issue, then, is 

whether the circumstances described in the Petition are such as to require an earlier re-

view as provided for by Orders 5337 and 5763.  In Joint Petitioners’ view, they are. 

 

In the latter Order, the Commission said that it “retains the flexibility to review and 

adjust certain components of the system sooner than 5 years if serious ill effects are ev-

ident.”5  There assuredly is a “serious ill effect” if the system allows revenues to be col-

lected which once did have a rationale in Postal Service financial obligations but have 

one no longer, and which accrue to it through rates which – whatever they may have 

been earlier – are, after PSRA 2022, not “just” within the meaning of objective (b)(8). 

 

The Commission’s undertaking to perform early review refers to adjustment of 

“certain components” of the system.  The Petition recognizes this limitation and in para-

graphs C., D., and E. of the “Conclusion” suggests how the Commission might go about 

it.  We recognize, for example, that the new reporting requirements (Order 5763, chap-

ter IX) or the rules on workshare discounts (Id., Chapter VIII) are most probably not di-

rectly impacted by the PSRA 2022 reforms on which the Petition relies.  

 

The Postal Service Motion argues (p. 8) that the enactment of PSRA 2022 was 

not an “unforeseen” circumstance and thus does not call for early review.  It cites in-

stances in the RM2017-3 process where commenters referred to the pendency of cor-

rective legislation and states that the Commission appropriately refused to “shirk its stat-

utory responsibility” because of that circumstance.  

 

Joint Petitioners submit that pendency of a legislative proposal is a circumstance 

totally different from enactment of legislation having a specific, explicit effect on postal 

finances.  To wish for legislation is not to “foresee” its enactment.  The Postal Service 

does not show that in November of 2020 the enactment of PSRA 2022 in April of 2022 

could have been “foreseen.”  The Commission would be well justified in treating enact-

ment of PSRA 2022 as a circumstance justifying early review. 

 
5 Id., p. 267. 
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IV.  The Postal Service’s “overall” financial situation 

 

At pp. 8 et seq. of the Motion the Postal Service discusses its overall financial sit-

uation and how it views its financial challenges as being broader than PSRA 2022.  This 

discussion does not show that the Petition should be rejected.  Joint Petitioners believe 

as well that it mischaracterizes the sec. 3622(d)(3) process as a whole. 

 

A somewhat revealing remark occurs at p. 11 of the Motion.  The Postal Service 

says that “. . . none of the petitioners attempt to demonstrate that the Postal Service is 

now financially stable[.]”  The Petition does not do so, first, because the objective of the 

RM2017-3 process was to place the Postal Service “on the path” to stability.  See Order 

5763, p. 24, and (with reference to the density-based rate authority), p. 80.  The process 

was not meant to produce a “true-up” whereby Postal Service revenues would automati-

cally conform to objective (b)(5).  It was intended to cure what the Commission saw – in 

the circumstances existing when it issued Order 4257 in December 2017 – as deficien-

cies in the existing ratemaking system.  In issuing Order 5763 the Commission did not 

pretend that it was guaranteeing financial stability, and in asking the Commission to 

take due account of PSRA 2022 we are not pretending that that legislation did so.  

Thus, in arguing that the Petition fails to show that it is now financially stable, the Postal 

Service is attacking a straw man. 

 

V.  Rule 3010.201 

 

 The Postal Service argues6 that noncompliance with Commission Rule 3010.201 

requires rejection of the Petition.  It does not. 

 

 
6 Motion, p. 4. 
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 Preliminarily, the requirements of that Rule do not deprive the Commission of dis-

cretion to conduct a notice-and-comment proceeding when it is appropriate to do so.  39 

CFR sec. 3010.200(a)(3).  Joint Petitioners believe that exercise of such discretion is in 

order here. 

 

 The requirement of Rule 3010.201 that specific language be proposed is appro-

priately insisted on where the petitioner has in mind some discrete change in Commis-

sion regulations (e.g., a change in analytical principles, like those the Postal Service 

proposes when its own efforts have yielded a perceived improvement in data quality or 

analysis).  Where the petition asks the Commission to conduct an inquiry into whether 

an existing set of rules conforms fully to the statute – the situation here – there is no 

point in adding specific language to the petition.  It is the Commission’s notice-and-com-

ment inquiry which would determine what rules need to be changed, and how. 

 

 For all the reasons discussed above, Joint Petitioners respectfully urge the Com-

mission to deny the Postal Service motion to reject the Petition. 

 

         April 27, 2022 
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