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On April 11, 2022, the Commission received and posted two petitions for 

rulemaking by separate groups of mailing-industry associations.1  By their terms, both 

petitions call for the Commission to reconsider Order No. 42572 in light of the enactment 

of the Postal Service Reform Act of 2022 (PSRA) and to roll back changes in the 

ratemaking system that followed Order No. 4257, which the Commission adopted 17 

months ago in Order No. 5763.3  

In every respect, these filings are deficient, and the Commission should decline 

to open a rulemaking.  39 C.F.R. § 3010.201(c) (“Upon consideration of the petition, the 

Commission in its discretion may . . . reject the petition [in lieu of initiating a 

proceeding].”).  As petitions for rulemaking, they fail to comply with the Commission’s 

 
1 Docket No. RM2022-5, Petition for Rulemaking of the Association for Postal Commerce and Alliance of 
Nonprofit Mailers, Apr. 11, 2022 [hereinafter “Postcom/ANM Filing”]; Docket No. RM2022-6, Petition for 
Post-Legislation Review of the System for Regulating Market-Dominant Rates and Classes, Apr. 11, 2022 
[hereinafter “AFPA/GCA Filing”]. 
2 Docket No. RM2017-3, Order on the Findings and Determination of the 39 U.S.C. § 3622 Review, 
Dec. 1, 2017. 
3 Docket No. RM2017-3, Order Adopting Final Rules for the System of Regulating Rates and Classes for 
Market Dominant Products, Nov. 30, 2020, aff’d, Nat’l Postal Policy Council v. Postal Regulatory Comm’n, 
17 F.4th 1184 (D.C. Cir. 2021). 
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applicable rules.  More fundamentally, the petitions fail to provide any substantive basis 

for the Commission to institute a review of the market-dominant regulatory system 

under 39 U.S.C. § 3622(d)(3) now, or at any time before the scheduled five-year review.   

I. THE FILINGS PRESENT NO BASIS TO INITIATE AN INTERIM SECTION 
3622(d)(3) REVIEW  

In Order No. 5763, after four years of deliberation, the Commission established a 

modified regulatory system for market-dominant products, based on the Commission’s 

consideration of how to appropriately balance the relevant statutory criteria.  Among 

other things, this modified system employs a price cap, with an inflation index based on 

CPI-U, and rate adjustment authorities that account for what the Commission found to 

be specific drivers of the Postal Service’s net losses, including declining mail density 

and retirement amortization payments.  The purpose of this modified system was to 

“balance the PAEA’s statutory objectives in order to place the Postal Service on a 

sustainable financial path for the future,” Order No. 5763 at 24, with a specific focus on 

improving the Postal Service’s ability to consistently achieve net income (what the 

Commission termed “medium-term financial stability”).  The Commission also noted that 

this modified system would not enable the Postal Service to achieve financial stability 

solely through market-dominant rate increases; achieving financial stability would also 

require continued operational efforts to reduce costs, increase efficiency, and grow 

revenue.  Id. at 270–71, 302, 342.  The Postal Service is now undertaking those efforts 

through the Delivering for America strategic plan.   

In establishing this system, the Commission determined that it would conduct a 

“holistic review” of the system beginning five years after its enactment.  Id. at 22–23.  

The Commission chose this review period carefully, finding that, while the initial ten-year 
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period before the first Section 3622(d)(3) review was entirely too long, the three-year 

period proposed by the Public Representative was too short to allow sufficient time to 

conduct a “thorough and insightful review” of the effects of the system.  Id. at 266–67, 

321.  The Commission recognized the importance of giving enough time to allow the 

system to operate and accomplish its purposes and to produce sufficient data to 

conduct a review and analyze its effects.  Id. at 267.  The Commission also recognized 

that allowing the system to operate for more than just a few years provides needed 

predictability.  Id.  Pursuant to this scheduled review, the Commission will “assess the 

effects of the changes and the evolving economic trends affecting the mailing industry.”  

Id. at 20.   

The Commission did indicate that it could potentially conduct an earlier review of 

the system “if necessary,” id. at 23, 161, while putting clear limits on the predicate and 

scope of any such review.  Specifically, the Commission noted that any interim review 

would be of only “discrete aspects” of the system, id. at 23, and would only occur in 

exceptional situations where “serious ill effects are evident,” id. at 267, such as if 

changing circumstances “prevent the final rules from operating as intended to achieve 

the objectives of section 3622.”  Id. at 20, 22–23, 31.  In other words, the Commission 

would conduct an interim review only if “serious ill effects are alleged and proven,” id. at 

270, in order to “safeguard against a situation where the system falls out of alignment 

due to the occurrence of unforeseen circumstances.”  Id. at 310.   

The petitions are devoid of any evidence or argument warranting an early review 

to determine whether to remove all pricing authority above CPI—let alone a preemptive 

rollback of such pricing authority pending that review.  
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As a preliminary matter, the filings fail to comport with the Commission’s rules.  

The filings merely call for a rollback of the outcome of Docket No. RM2017-3 and for the 

initiation of a new rulemaking.  Postcom/ANM Filing at 2, 13–14; AFPA/GCA Filing at 1, 

3, 5–6.  They do not “[p]rovide specific proposals, including specific language,” nor do 

they “[d]escribe the impact of such [nonexistent] proposals on the person filing the 

petition, the Postal Service, the mailing community, and the Commission, as 

applicable.”  39 C.F.R. § 3010.201(b)(1)(iii), (v).  As such, the appropriate response is 

for the Commission to reject them.  Id. § 3010.201(c) (“Upon consideration of the 

petition, the Commission in its discretion may . . . reject the petition [ in lieu of initiating a 

proceeding].”); see also id. § 3010.123 (“Any filing that does not comply with an 

applicable Commission rule or order may be rejected. Any filing that is rejected is 

deemed not to have been filed with the Commission.”).  The issuance of docket 

numbers associated with the filings is ministerial; it does not itself represent a 

substantive determination by the Commission to initiate a proceeding.  Id. 

§ 3010.102(e).4 

Above and beyond these procedural shortcomings, the petitions are predicated 

on a fundamental misunderstanding of how Section 3622(d)(3) works and hence are 

fatally and irredeemably flawed in their substance.  The relevant question for any new 

Section 3622(d)(3) review is not whether the Commission could or would have reached 

 
4 What is more, despite the styling of the filings, the Commission could treat them as untimely motions for 
reconsideration of Order Nos. 4257 and 5763.  See id. § 3010.102(f) (“The substance of the matter 
presented to the Commission, not the assigned docket type, shall govern the procedural requirements for 
the docket.”).  After all, as discussed below, the petitioners’ arguments are directed entirely to 
reevaluating past orders about the former ratemaking system, and not evaluating the current ratemaking 
system’s achievement of statutory criteria.  As such, these filings far exceed any reasonable limitation 
period for motions for reconsideration. 
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the conclusions that it did in Order Nos. 4257 and 5763 had the PSRA been in place 

earlier.  Docket No. RM2017-3 is now closed, the 10-year review is complete, and the 

system analyzed in Order No. 4257 is no more.  That a past ratemaking system might 

have performed differently under circumstances from a future time is a thought 

experiment, not a basis to question whether the current system is working.  39 U.S.C. 

§ 3622(d)(3) (authorizing the Commission to review “the system for regulating rates and 

classes for market-dominant products established under this section” and to make 

changes only upon finding that the system fails to meet statutory criteria).   

In this regard, Section 3622(d)(3) authorizes the Commission to determine 

whether it is “appropriate” to review the system and, if so, whether modifications to the 

system are “necessary” as a result of that review.  These questions necessarily refer to 

the system in effect at the time of the review.  The operative question under the PAEA 

and Order No. 5763 is, therefore, whether there is some basis to conclude that the 

current system is not achieving the objectives to such an extent that the Commission 

needs to conduct a review in advance of the planned five-year review.5  As discussed 

below in Part II, the answer to that question is clearly “no.”  

The petitions themselves are devoid of any argument to the effect that the 

current ratemaking system is failing to achieve the objectives of Section 3622(b) (taking 

into account the factors of Section 3622(c)), and that is the mandatory subject matter of 

the Section 3622(d)(3) review for which the petitions purport to call.  Instead, the 

petitions are largely predicated on a sheer desire to relitigate various points of 

 
5 While Postcom and ANM simply seek the initiation of a new review, AFPA and GCA argue that the 
Commission must vacate Order No. 5763 prior to even conducting a new review, therefore returning 
immediately to the initial CPI-U-only price cap that was in place prior to the conclusion of Docket No. 
RM2017-3.  This position finds no support in the language of Section 3622(d)(3).   
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disagreement with the Commission’s past decisions establishing the current system.  

First, the Postcom/ANM Filing argues that above-CPI rate increases are 

inherently “excessive.”  But the Commission has determined to the contrary, and the 

U.S. Court of Appeals for the D.C. Circuit has upheld that determination.  Order No. 

5763 at 352; see NPPC, 17 F.4th at 1194.   

Second, Postcom and ANM complain that the density and retirement rate 

authorities “are not focused on matching total costs to total revenues.”  Postcom/ANM 

Filing at 12.6  But the Commission extensively explained its reasoning about these 

authorities, which address certain factors that the Commission identified as “primary 

obstacles” to the Postal Service’s ability to achieve medium-term financial stability and 

that are largely outside of the Postal Service’s control.  See Order No. 5763 at 16–17, 

23, 72–131.  As even Postcom and ANM admit, these issues identified by the 

Commission still exist, given that mail volumes continue to decline while delivery points 

grow and given that the Postal Service must continue to make pension amortization 

payments.  Postcom/ANM Filing at 9.7 

Third, Postcom and ANM point to growing competitive contribution and the 

 
6 This position is out of keeping with the same parties’ staunch past opposition to the argument that the 
Commission acted arbitrarily by not undertaking to reset total revenues to cover total costs.  Br. for 
Intervenors ANM, Postcom, et al. at 12–16, NPPC, 17 F.4th 1184 (D.C. Cir. 2021) (Nos. 17-1276, 20-
1505, 20-1510, & 20-1521). 
7 By contrast, AFPA and GCA completely overlook the fact that the retirement authority covers the 
pension amortization payments, which the PSRA does not modify or eliminate.  Compare AFPA/GCA 
Filing at 3–4 (characterizing “the retiree-related rate authority [ ]as to be used only to pay for retiree 
healthcare obligations which the PSRA 2022 has abolished” (emphasis in original)) with 39 C.F.R. 
§ 3030.182(a) (identifying, as the basis for such authority, the Postal Service’s retiree health benefits and 
pension benefits obligations alike) and Docket No. ACR2021, Determination of Available Market 
Dominant Rate Authority, Mar. 29, 2022, at 8 (Order No. 6130) (“The PSRA sets the amounts due for 
those Retiree Health Benefits payments to zero.  The other components of the total amortization payment 
[used for computing the retirement rate authority]—specified payments to the Civil Service Retirement 
System (CSRS) and the Federal Employees Retirement System (FERS)—are unaffected by the PSRA.”). 
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$10 billion in funds received in the CARES Act as reasons why the Postal Service 

should not be able to raise rates above CPI.  But the Commission has extensively 

explained how the specific formulas it designed, as well as the system generally, 

appropriately account for trends in competitive contribution. Order No. 5763 at 73–74, 

78–79, 123, 318, 343–44; see NPPC, 17 F.4th at 1196.  And those trends have not 

changed in any material way in the 18 months since the Commission established the 

modified system.  In addition, the Commission has also already rejected the notion that 

the CARES Act is a reason to reexamine the current system.  Order No. 5763 at 29–30; 

Docket No. RM2017-3, Order Denying Stay, Docket No. RM2017-3, Jan. 19, 2021, at 

22–23 (Order No. 5818). 

In sum, the petitions cannot legitimately seek to predicate the need for an interim 

Section 3622(d)(3) review on a desire to relitigate matters that were considered in 

Docket No. RM2017-3.  As noted above, however much these arguments might befit a 

motion for reconsideration—were one not grossly untimely—they do not bespeak a 

failure of the current ratemaking system to achieve statutory criteria, the actual 

requirement for the Section 3622(d)(3) review that the petitioners purport to seek. 

II. THE ENACTMENT OF THE PSRA DOES NOT UNDERMINE THE BASIS FOR 
THE CURRENT RATEMAKING SYSTEM 

Even leaving aside all of these flaws in the petitions, the enactment of the PSRA 

does not warrant an interim review of the current regulatory system.  As noted above, 

the Commission’s final order indicated that it may respond “as necessary prior to the 5-

year period” in the event of “an unforeseen change,” Order No. 5763 at 20, 23, and also 

advised that it would conduct an interim review of the system due to congressional 

action only if such review is “warrant[ed].”  Id. at 318 n.403.   
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As an initial matter, the PSRA is not “an unforeseen change” such as might 

arguably warrant review.  See id. at 20, quoted in Postcom/ANM Filing at 1; AFPA/GCA 

Filing at 5 n.13.  Indeed, throughout Docket No. RM2017-3, the Commission received—

and appropriately rejected—numerous pleas to shirk its statutory responsibility because 

of the years-long pendency of postal reform legislation that would eliminate the Postal 

Service’s retiree health benefits (RHB) prefunding payments.  See, e.g., Order No. 4257 

at 156 n.254; Docket No. RM2017-3, Notice of Proposed Rulemaking for the System for 

Regulating Rates and Classes for Market Dominant Products, Dec. 1, 2017, Supp. 

Views of Vice Chairman Acton at 1 (Order No. 4258); Order No. 5337 at 84–85, 94, 

242–43; Order No. 5763 at 318 n.403.  Indeed, the Commission anticipated such a 

reform by designing the retirement rate authority to automatically adjust to a change in 

the RHB prefunding obligations.  See Order No. 5763 at 318 n.403 (“[I]n the event that 

Congress takes action that would alter OPM’s payment calculation, the formula’s inputs 

are designed to incorporate such updates through the annual recalculation.”); Order No. 

6130 at 8. 

Nor does the PSRA warrant review of the ratemaking system when considering 

its overall impact on the Postal Service and whether the objectives are being achieved.  

Contrary to the petitioners’ narrative, the Commission did not identify the retiree health 

benefits (RHB) prefunding requirements that are eliminated in the PSRA as constituting 

the sole reason for its findings about Postal Service’s financial health in Docket No. 

RM2017-3; rather, the Commission identified a number of factors as constituting 

reasons why the Postal Service had not been able to achieve medium- and long-term 

financial stability.  See, e.g., Order No. 5763 at 5–7.  While the PSRA constitutes a 
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significant step in improving the Postal Service’s financial condition, its enactment does 

not mean that the Postal Service has attained financial stability; still less does it indicate 

that continuation of the current system would somehow lead to an undue windfall for the 

Postal Service.  The Postal Service’s improving financial situation is a reason to 

maintain the current system, not to prematurely review it.   

In this regard, the effect of the PSRA on the Postal Service’s overall financial 

condition must be kept in perspective.  Eliminating the past-due RHB payment 

obligations improves the Postal Service’s balance sheet and reduces the Postal 

Service’s cumulative net deficiency, but the balance sheet continues to show liabilities 

substantially exceeding assets,8 and the Postal Service continues to lack retained 

earnings.  See 39 U.S.C. § 3622(b)(5) (ratemaking system should be designed “[t]o 

assure adequate revenues, including retained earnings, to maintain financial stability”). 

Eliminating the RHB prefunding payments puts the Postal Service in a better 

position to consistently achieve positive net income moving forward, but the Postal 

Service remains subject to pension amortization payments.9  Beginning in FY2026, the 

Postal Service will also begin to make “top-up” payments to the RHB Fund.  5 U.S.C. 

 
8 Postcom and ANM’s argument that PSRA § 102(c)’s cancellation of past-due RHB payments results in 
assets exceeding liabilities, based on the balance sheet as of September 30, 2021, is factually incorrect.  
See Postcom/ANM Filing at 6–7.  The balance sheet as of that date showed current liabilities of $87.329 
billion, compared to current assets of $25.908 billion.  U.S. Postal Serv., FY2021 Form 10-K at 57.  Even 
if the past-due RHB payments were eliminated from the current liabilities, the resulting amount ($30.354 
billion) still exceeds the current assets.  Postcom and ANM attempt to compare that adjusted current 
liability figure to total assets ($46.405 billion), rather than current assets, which is not a valid 
comparison.  An appropriate comparison would be between total assets and total liabilities ($122.085 
billion); after subtraction of the past-due RHB payments, total liabilities would still exceed total assets.  In 
sum, cancellation of the past-due RHB payments does not result either in current assets exceeding 
current liabilities or in total assets exceeding total liabilities.   
9 Further to the preceding footnote, the PSRA does nothing to relieve the Postal Service of its substantial 
net deficiencies in off-balance-sheet pension accounts.  Only a portion of those net deficiencies is 
reflected on the Postal Service’s balance sheet. 
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§ 8909a(d).  Once the RHB Fund assets are eventually depleted, the Postal Service will 

be required to pay the full measure of annuitant RHB premiums.  Id. § 8906(g)(2)(A).  

The Postal Service Health Benefits Program will help reduce premium expenses, but 

that program does not take effect until calendar year 2025, and the full effects of 

Medicare integration—which is prospective only—will take some years to be realized.  

Id. § 8903c(a)(2), (e)(3)(A)(i)–(ii).  Speculation about cost savings years in the future is 

no basis to revisit the ratemaking system in the here and now, let alone conclude that it 

is presently failing to achieve statutory objectives.10 

In addition, the Postal Service continues to face the other financial headwinds 

that have made it challenging to maintain financial stability, and the Postal Service must 

begin to make significant capital investments.  See Order No. 5763 at 335–37 (noting 

the Postal Service’s need to make capital investments to replace “dated, worn out, and 

malfunctioning facilities, vehicles, and equipment”). 

Amid this larger context, the PSRA by itself does not make the Postal Service 

financially stable.  Rather, as the Delivering for America Plan acknowledges, the PSRA 

is but one piece of a large mosaic of necessary cost-saving and revenue-generating 

initiatives—including judicious use of the pricing authorities provided under the current 

regulatory system.  Those measures are not optional substitutes for one another; all of 

them—including the PSRA and new pricing authorities alike—are necessary to securing 

the Postal Service’s future.   

 
10 The most that Postcom and ANM can muster in this vein is an apples-to-oranges comparison of 
FY2021 net income with projected cost savings years in the future, Postcom/ANM Filing at 8, which is 
plainly of no moment. 
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Indeed, none of the petitioners attempt to demonstrate that the Postal Service is 

now financially stable, much less attempt to demonstrate that the Postal Service’s 

financial results indicate that the system has somehow, in the Commission’s words, 

fallen out of alignment.  See Order No. 5763 at 310.  Rather, the AFPA/GCA Filing is 

predicated simply on the incorrect view that the removal of the RHB prefunding payment 

somehow solves all of the Postal Service’s problems.  For its part, the Postcom/ANM 

Filing boils down to the propositions that (1) the Postal Service is in a better financial 

position that it was when the Commission issued Order No. 4257; and (2) the PSRA will 

support “future improvement” in the Postal Service’s financial position.  See 

Postcom/ANM Filing at 7.  Neither of these propositions bear on the statutory question 

of whether the current system is failing to achieve the statutory criteria, such that an 

early review might be warranted. 

In particular, as noted in Part I above, Postcom and ANM make much of the 

Postal Service’s improved cash position.  Id. at 7–9, 12.  The Postal Service’s current 

liquidity position stems not from some structural improvement in the Postal Service’s 

ability to generate net income, however, but from unsustainable sources: defaulting on 

its legal obligations and a one-time cash infusion under the CARES Act.  Moreover, 

under Order No. 4257, liquidity is an element of “short-term financial stability,” which the 

Commission declined to count among the objects of its subsequent ratemaking reforms; 

the new forms of rate authority were aimed at improving net income as the measure of 

“medium-term financial stability,” not at enhancing liquidity.  Order No. 4257 at 163–65; 

Order No. 5337 at 62; Order No. 5763 at 30.   

All in all, these misstatements and inapposite observations do not add up to an 
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argument that financial stability has actually been attained or that the current 

ratemaking system is somehow failing to achieve the statutory objectives.  As such, the 

filings do not furnish any basis to conduct an interim Section 3622(d)(3) review.  An 

improved financial position and the prospect of future improvement is not an argument 

that the regulatory system is out of balance and therefore must be reviewed; rather, it is 

an argument that the system is working.   

Indeed, even if the Postal Service were to somehow achieve financial stability, 

that alone would not mean that the system is out of balance.  To the contrary, it would 

mean that Objectives 5 and 8 are finally being achieved.  Objective 5 expressly 

contemplates that the ratemaking system should allow the Postal Service to garner 

retained earnings, meaning that the onset of profitability cannot be sufficient cause to 

reexamine the system.  Objective 8 precludes the Postal Service only from setting rates 

at a level that results in unjust enrichment to the Postal Service via the generation of 

excessive profits.  While the petitioners may believe that any material improvement in 

the Postal Service’s financial position constitutes a reason to immediately return to a 

CPI price cap, that position finds no support in the statute and is based on the 

premise—rejected by both the Commission and the U.S. Court of Appeals for the D.C. 

Circuit—that above-CPI increases are inherently “excessive.”       

Finally, the enactment of the PSRA also does not call into question the 

appropriateness of the specific above-CPI pricing authorities that the Commission has 

provided the Postal Service.  The Commission designed those authorities to support the 

Postal Service’s ability to achieve medium-term financial stability, based on the 

determination that they address “substantial and uncontrollable drivers” of the Postal 



- 13 - 
 

Service’s net losses.  Order No. 5763 at 23.  As noted above, even Postcom and ANM 

admit that those factors are still affect Postal Service finances.  Moreover, and as also 

noted above, the Commission designed the system to adjust automatically for the 

specific changes made the PSRA.  Specifically, the elimination of the future RHB 

payments by the PSRA is automatically adjusted for in the current ratemaking system 

via the corresponding reduction of retirement obligation rate authority.  Id. at 122, 318 

n.403; Order No. 6130 at 8–9.  As for density rate authority, the institutional cost–total 

cost ratio in its formula will reflect the elimination of RHB payments in FY2022 when the 

density rate authority is next calculated.  See 39 C.F.R. § 3030.162(a)(1), (b)(1).  

Given all of these factors, there is no legitimate reason for the Commission to 

conduct a review now, in advance of the scheduled five-year review.  Incentive 

regulation principles support allowing the system to work as intended until multi-year 

trends can be evaluated in the next system review.  At that time, the Commission will be 

able to conduct a holistic review to determine how the current system, coupled with the 

enactment of the PSRA and the Postal Service’s efforts to implement other elements of 

the Delivering for America Plan, has affected the Postal Service’s ability to achieve 

medium- and long-term financial stability.  The scheduled five-year review will give the 

Commission the opportunity to consider the actual consequences of these 

developments over a much more suitable period than could occur at this point in time, a 

mere 18 months since the new system took effect, one year after publication of the 

Delivering for America Plan, and before all of the provisions of the PSRA even take 

effect.   
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III. CONCLUSION 

After extensive deliberation, the Commission established a new regulatory 

system that was intended to allow the Postal Service to make progress towards 

financial stability, in conjunction with continued efforts by the Postal Service to reduce 

costs and increase efficiency.  Meaningful progress towards this goal is now being 

made, via use of the pricing authorities provided by the Commission and the Postal 

Service’s other efforts to reduce costs, increase efficiency, and raise revenue under the 

Delivering for America Plan.  At the same time, the Postal Service is also now taking 

action pursuant to the Plan to address its many outstanding and long-deferred capital 

investment needs.  The passage of the PSRA provides significant additional momentum 

to achieving the goal of a financially viable Postal Service but does not solve the Postal 

Service’s problems or call into question the appropriateness of the current system.   

Consistent with the principles laid out by the Commission in Order No. 5763, the 

Commission should decline the petitions. 
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