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 INTRODUCTION 

The United States Court of Appeals for the District of Columbia Circuit has 

remanded Docket No. RM2017-1 to the Commission for further consideration consistent 

with the opinion issued in United Parcel Serv., Inc. v. Postal Reg. Comm’n, 955 F.3d 

1038 (D.C. Cir. 2020).1  This Order addresses the issues identified by the court and 

initiates the Commission’s third 5-year review of the institutional cost contribution 

                                            

1 The Commission refers to this decision as “UPS II” to differentiate it from United Parcel Serv., 
Inc. v. Postal Reg. Comm’n, 890 F.3d 1053 (D.C. Cir. 2018), reh’rg en banc denied, (D.C. Cir. Jul. 27, 
2018); cert. denied, 139 S.Ct. 2614 (May 20, 2019), which is referred to as “UPS I.” 
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requirement for Competitive products, which is also referred to as “the appropriate 

share,” in accordance with the requirements of 39 U.S.C. § 3633(a)(3) and (b).  Based 

on the analysis provided below and to provide interested persons with an opportunity to 

comment, the Commission issues this Supplemental Notice of Proposed Rulemaking, 

which maintains the previously-proposed dynamic formula-based approach to 

calculating the appropriate share and reissues proposed 39 C.F.R. § 3035.107(c) in the 

Attachment to this Order. 

 PROCEDURAL HISTORY 

On November 22, 2016, the Commission initiated Docket No. RM2017-1 by 

issuing Order No. 3624.2  Order No. 3624 served as an advance notice of proposed 

rulemaking and provided an opportunity for interested persons to file initial comments 

and reply comments concerning the Commission’s second 5-year review of the 

appropriate share as required by 39 U.S.C. § 3633(b).  See generally Order No. 3624.  

On February 8, 2018, the Commission issued Order No. 4402, which considered all of 

the comments that were filed and proposed a new formula-based approach to setting 

the appropriate share.3  On August 7, 2018, the Commission issued Order No. 4742, 

which was a revised notice of proposed rulemaking that addressed commenters’ 

concerns, proposed modifications to the formula-based approach, and provided for an 

                                            

2 Advance Notice of Proposed Rulemaking to Evaluate the Institutional Cost Contribution 
Requirement for Competitive Products, November 22, 2016 (Order No. 3624).  The Advance Notice of 
Proposed Rulemaking to Evaluate the Institutional Cost Contribution Requirement for Competitive 
Products was published in the Federal Register on November 29, 2016.  See 81 Fed. Reg. 85,906 (Nov. 
29, 2016). 

3 Notice of Proposed Rulemaking to Evaluate the Institutional Cost Contribution Requirement for 
Competitive Products, February 8, 2018 (Order No. 4402).  The Notice of Proposed Rulemaking was 
published in the Federal Register on February 14, 2018.  See 83 Fed. Reg. 6758 (Feb. 14, 2018). 
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additional comment period.4  On January 3, 2019, the Commission issued Order 

No. 4963, which analyzed all comments filed in response to Order No. 4742 and 

adopted final rules to implement the dynamic formula-based approach.5  Order 

No. 4963 was remanded to the Commission for further consideration by the United 

States Court of Appeals for the District of Columbia Circuit.6 

 OVERVIEW 

The Postal Accountability and Enhancement Act (PAEA)7 requires that the Postal 

Service’s Competitive products collectively cover what the Commission determines to 

be an appropriate share of the Postal Service’s institutional costs.  39 U.S.C. 

§ 3633(a)(3).  To implement this requirement, the Commission issued Order No. 43, 

which set the appropriate share level at a static 5.5 percent.8 

The PAEA also requires that the Commission revisit its regulations concerning 

the appropriate share at least every 5 years to determine if the minimum contribution  

  

                                            

4 Revised Notice of Proposed Rulemaking, August 7, 2018 (Order No. 4742).  The Revised 
Notice of Proposed Rulemaking was published in the Federal Register on August 13, 2018.  See 83 Fed. 
Reg. 39,939 (Aug. 13, 2018). 

5 Order Adopting Final Rules Relating to the Institutional Cost Contribution Requirement for 
Competitive Products, January 3, 2019 (Order No. 4963).  The Final Rulemaking was published in the 
Federal Register on January 31, 2019.  See 84 Fed. Reg. 537 (Jan. 31, 2019). 

6 UPS II, 955 F.3d 1038, No. 19-1026, ECF Document No. 1846181, June 8, 2020, at 1 (issuing 
formal mandate). 

7 Postal Accountability and Enhancement Act (PAEA), Pub. L. 109-435, 120 Stat. 3198, 3207 
(2006) (codifying, among other things, 39 U.S.C. § 3633(a)(3)). 

8 See Docket No. RM2007-1, Order Establishing Ratemaking Regulations for Market Dominant 
and Competitive Products, October 29, 2007, at 91, 138 (Order No. 43). 
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requirement should be “retained in its current form, modified, or eliminated.”9  In making 

such a determination, the Commission must consider “all relevant circumstances, 

including the prevailing competitive conditions in the market, and the degree to which 

any costs are uniquely or disproportionately associated with any competitive products.”  

39 U.S.C. § 3633(b).  After completing its first 5-year review of the appropriate share as 

required by 39 U.S.C. § 3633(b), the Commission issued Order No. 1449, which 

retained the appropriate share level of 5.5 percent.10 

The Commission undertook its second 5-year review of the appropriate share in 

Docket No. RM2017-1.  The remanded order, Order No. 4963, finalized amendments to 

the Commission’s rules ending the use of the static 5.5 percent of institutional costs as 

the standard to calculate the appropriate share.  See generally Order No. 4963.  

Instead, Order No. 4963 adopted and codified a new methodology to calculate the 

appropriate share: a dynamic formula-based approach that measures aspects of the 

competitive market and updates the appropriate share, based on market changes, on 

an annual basis.11  After issuing Order No. 4963, the Commission calculated the 

appropriate share using its dynamic formula and published updated calculations 

                                            

9 39 U.S.C. § 3633(b).  As the Commission has long recognized, 39 U.S.C. § 3633 permits the 
Commission, if necessary, to revisit the appropriate share more often than once every 5 years.  See 
Docket No. RM2012-3, Order Granting, In Part, Motion of the Parcel Shippers Association to Extend 
Period for Comments, March 7, 2012, at 4 (Order No. 1276) (“The PAEA…specifically authorizes the 
Commission to revise its competitive product rules from ‘time to time[,]”…[t]hus, the Commission is not 
limited to reviewing competitive products’ contribution at 5 year intervals.”).  This means that the 
Commission is never without jurisdiction to review the appropriate share. 

10 See Docket No. RM2012-3, Order Reviewing Competitive Products’ Appropriate Share 
Contribution to Institutional Costs, August 23, 2012 (Order No. 1449). 

11 See generally Order No. 4963.  Initially, this new methodology was codified at 39 C.F.R. 
§ 3015.7(c).  See Order No. 4963 at 188, Attachment A at 1-2.  Prior to the issuance of the UPS II 
decision, this rule was redesignated as 39 C.F.R. § 3035.107(c).  See Docket No. RM2019-13, Order 
Reorganizing Commission Regulations and Amending Rules of Practice, January 16, 2020, at 26, 
Appendix A at 6 (Order No. 5407); see also 85 Fed. Reg. 9,614, 9,615 (Feb. 19, 2020) (final rule). 
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annually in its Annual Compliance Determination (ACD) reports.12  Due to the appellate 

proceedings, the Commission also analyzed the Postal Service’s compliance with 

39 U.S.C. § 3633(a)(3) in accordance with the prior appropriate share requirement set 

at the static 5.5 percent.  See n.12.  The Postal Service has continued to exceed both 

the prior appropriate share requirement of 5.5 percent and the dynamic formula-based 

calculation, which was subsequently remanded to the Commission for further 

consideration.  See n.12.  Below, the Commission provides an overview of its 

responses to the issues identified by the court. 

To provide necessary background concerning the issues identified by the court, 

Chapter IV details the evolution of postal costing.  The current cost attribution 

methodology is designed to facilitate the attribution of costs to products to the greatest 

extent feasible.  See Section IV.A.1., infra.  The Commission discusses the nature of 

institutional costs and why they cannot be allocated any further.  See Section IV.B.4., 

infra.  With respect to Competitive product regulation, the Commission explains how 

section 3633, as implemented by the Commission, functionally results in a series of 

interrelated price floors.  See Section IV.B., infra.  The price floor required by 39 U.S.C. 

§ 3633(a)(2), which requires each Competitive product to recover its product-level 

attributable costs, is included in the calculation of the price floor under 39 U.S.C. 

§ 3633(a)(1), which requires the recovery of both product- and group-level attributable 

costs for Competitive products collectively.  See Section IV.B.2-3., infra.  This is 

because incremental costs13 currently form the basis for both cost attribution and testing 

                                            

12 The formula is recursive, so as to incorporate year-over-year changes in the market for 
competitive postal services; thus, the Commission has continued to update and publish the relevant 
calculations.  See Docket No. ACR2020, Annual Compliance Determination, March 29, 2021, at 91-95 
(FY 2020 ACD); see also Docket No. ACR2019, Annual Compliance Determination, March 25, 2020, at 
86-89 (FY 2019 ACD); Docket No. ACR2018, Annual Compliance Determination, April 12, 2019, at 112-
117 (FY 2018 ACD). 

13 Incremental costs are the variable and fixed costs that would be eliminated if a product or 
group of products were discontinued, or, equivalently, the total cost caused by the product or group of 
products.  See Section IV.B.2. 
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for cross-subsidization of Competitive products by Market Dominant products.  See id.  

Therefore, the price floor under paragraph (a)(1) is currently equivalent to the total 

attributable cost of Competitive products collectively, which includes both individual 

product-level incremental costs as well as group-level costs that are incremental for 

Competitive products collectively.  See id. 

To directly respond to the issues raised by the court, Chapter V discusses the 

regulatory scheme for Competitive products and amplifies the Commission’s 

interpretation of 39 U.S.C. § 3633(a)(3) and (b).  Based on the PAEA’s text, context, 

and structure, and as confirmed by its history, the purpose of the appropriate share 

provision is to ensure fair competition in the market for competitive postal services by 

protecting against any possibility that prices for the Postal Service’s Competitive 

products (despite covering their attributable costs), might nevertheless be 

anticompetitively priced as a result of the Postal Service’s institutional costs being jointly 

incurred by Market Dominant and Competitive products.  See Section V.B., infra. 

The Commission concludes that the primary focus of the appropriate share 

provision is to protect competition rather than to ensure a particular level of institutional 

cost coverage.  See id.  It is for this reason that the PAEA requires the Commission to 

periodically review its regulatory requirement and expressly grants the Commission the 

authority to eliminate this regulatory requirement, if warranted by the Commission’s 

review.  See id.  The PAEA expressly confers broad authority and discretion on the 

Commission to determine whether to retain the appropriate share requirement, and if 

so, to set the minimum contribution level, subject to considering all relevant 

circumstances, pursuant to 39 U.S.C. § 3633(b).  See id.  Likewise, 39 U.S.C. § 3633(b) 

confers broad authority and discretion to the Commission, when conducting its periodic 

reviews of the appropriate share, to determine what circumstances are relevant in 

reviewing the appropriate share requirement, as well as how much weight to place on 

any particular circumstance.  See id., infra. 
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In light of the issues identified by the court, the Commission clarifies that the 

“uniquely or disproportionately associated” standard appearing in 39 U.S.C. § 3633(b) is 

broader than the “reliably identified causal relationship” standard for cost attribution 

under 39 U.S.C. § 3631(b), such that the latter standard can be viewed as a subset of 

the former.  See id., infra.  The Commission also, as directed on remand, considers the 

“uniquely or disproportionately associated” standard as applied to all accrued costs, 

which includes both attributable and institutional costs.  See id.  At the same time, the 

Commission also finds that where the “uniquely or disproportionately associated” 

standard overlaps with the “reasonably identified causal relationship” standard, the 

Commission has discretion to determine, using its expert judgment, the weight to assign 

such costs in determining the appropriate share.  See id.  There is no indication in the 

legislative history that Congress intended for the Commission to account for such costs 

more than once in setting the price floor under 39 U.S.C. § 3633(a)(3).  See Section 

V.C., infra.  Furthermore, the Commission concludes that in order to be meaningful for 

purposes of the “uniquely or disproportionately associated” standard under 39 U.S.C. 

§ 3633(b), the relationship between a cost and a product or group of products has to be 

discernable and measurable in a manner that is economically sound.  See Section V.B., 

infra.  To rise to the level of being “uniquely or disproportionately associated with any 

competitive products” as contemplated by 39 U.S.C. § 3633(b), the cost’s relationship 

with the product or products must be distinct (uniquely associated) or out of proportion 

compared to the cost’s relationship with other products or groups of products 

(disproportionately associated).  See id. 

Chapter VI applies the Commission’s interpretation to “all relevant 

circumstances,” resulting in the Commission electing to maintain the dynamic 

formula-based approach to determining the appropriate share.  Under 39 U.S.C. 

§ 3633(a)(3), the prices set for Competitive products must be marked up high enough to 

generate revenue above and beyond the costs attributable to Competitive products at 

the individual product and group level in order to also cover an appropriate share of the 
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Postal Service’s institutional costs.  See Section VI.A.1., infra.  Thus, in operation, the 

Commission’s calculation of the price floor under 39 U.S.C. § 3633(a)(3) already 

includes the price floor as calculated pursuant to 39 U.S.C. § 3633(a)(1).  See id.  

Simply put, the price floor set by 39 U.S.C. § 3633(a)(3) is made up of the appropriate 

share of institutional costs, as determined by the Commission, plus the attributable cost 

of Competitive products collectively.  See id.  Thus, this price floor set by 39 U.S.C. 

§ 3633(a)(3) is higher than both of the price floors set by 39 U.S.C. §§ 3633(a)(1) and 

(a)(2).  See id. 

Because all attributable costs are already included in the Competitive product 

price floor under 39 U.S.C. § 3633(a)(3), the Commission declines to further account for 

them as part of the appropriate share.  See id.  Double-counting such costs would be 

economically unsound and would undermine the Postal Service’s ability to effectively 

compete.  See id. 

To fully respond to the issues identified by the court, the Commission applies the 

“uniquely or disproportionately associated” standard to all of the Postal Service’s 

accrued costs.  See Section VI.A., infra.  The Commission has analyzed the degree to 

which any costs are “uniquely or disproportionately associated with any competitive 

products,” (39 U.S.C. § 3633(b)), consistent with the existing cost attribution 

methodology.  See Section VI.A.1., infra.  Under that methodology, costs are generally 

grouped by the activity for which they are incurred, and then distributed to products 

based on the proportion of that activity associated with each product.  See id.  There are 

no costs (other than those that also meet the definition of attributable costs) that can be 

identified to be “uniquely or disproportionately associated with any competitive 

products.”  39 U.S.C. § 3633(b); see Section VI.A.1., infra. 

Specifically, as directed on remand, the Commission has considered whether 

any institutional costs are “still related in some meaningful way to competitive 

products….”  UPS II, 955 F.3d at 1045.  Formerly, there were costs categorized as 
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institutional costs that could have been linked to Competitive products, but, under the 

current cost attribution methodology those costs are now categorized as attributable 

costs.  See Section VI.A.1., infra.  The nature of the residual costs which remain in the 

institutional cost category is such that the relationships between such costs and specific 

products or groups of products are not discernible or quantifiable.  See id. 

While it is true theoretically that a portion of institutional costs is, in part, related 

to Competitive products, a portion is also, in part, related to Market Dominant products, 

and it is not possible to quantify the degree to which a particular institutional cost is 

associated with one or the other.  See id.  The existence of such costs is inevitable in a 

multiproduct firm with large economies of scale and scope—economies derived from a 

joint processing and delivery network that simultaneously handles both Market 

Dominant and Competitive products.  See Section VI.A.2., infra.  In network industries 

like the Postal Service, there are cost advantages to handling products together, either 

more of the same product (i.e., economies of scale) or several different products (i.e., 

economies of scope).  See Section IV.B.3., infra. 

There is no method to identify a portion of institutional costs as associated with 

Competitive products that would not be arbitrary and capricious.  See Section VI.A.2., 

infra.  Moreover, employing arbitrary cost allocation methods would seriously undermine 

the Postal Service’s ability to compete.  See id.  As a result, there is no meaningful 

relationship between Competitive products and any institutional costs, and hence there 

is no portion of institutional costs that are uniquely or disproportionately associated with 

any Competitive products.  See id. 

The inability to further allocate institutional costs under the current methodology, 

however, does not mean that the Postal Service has an unfair competitive advantage 

with respect to Competitive products.  See id.  The available evidence suggests that the 

market is healthy and competitive.  See id.; Section VI.B.2., infra.  There is no evidence 

that the Postal Service has engaged in anticompetitive pricing of Competitive products; 
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to the contrary, the evidence suggests that the Postal Service is incentivized to 

maximize Competitive product profits, and its market conduct has been in line with what 

would be expected of a profit-maximizing firm.  See Section VI.A.2., infra.  Competitive 

product contribution to institutional costs has always exceeded the required amount, 

often by a significant margin.14  The Commission has elected to retain the appropriate 

share to serve as a margin of safety against any possibility of the Postal Service having 

an unfair competitive advantage.  See Section VI.A.2., infra.  Under the proposed 

dynamic formula-based approach, the appropriate share requirement would increase 

due to growth in the profitability or market share of the Postal Service’s Competitive 

products.  See id. 

With the foregoing clarifications having been made, the Commission reissues its 

proposed rule to implement a dynamic formula-based approach and once again 

explains how the formula operates and how it accounts for the prevailing competitive 

conditions in the market and other relevant circumstances that the Commission has 

historically considered qualitatively when evaluating the appropriate share requirement.  

See Section VI.B., infra.  Indeed, the court recognized “that the Commission might 

decide against revising its bottom-line judgment [to adopt the dynamic formula-based 

approach to calculating the appropriate share], given the other factors the Commission 

must consider under § 3633(b) and the latitude that the text affords the Commission in 

making a final determination.”  UPS II, 955 F.3d at 1051. 

Because the dynamic formula-based approach reasonably reflects the qualitative 

statutory criteria from 39 U.S.C. § 3633(b), it easily falls within the Commission’s broad 

discretion to determine what the appropriate share should be.  See Section VI.B.1., 

infra.  The Commission concludes that the appropriate share requirement, as derived 

                                            

14 See id. (citing FY 2020 ACD at 91-95; FY 2019 ACD at 86-89; FY 2018 ACD at 112-17; Order 
No. 4402 at 52-53). 
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from the formula, is sufficient to prevent the possibility of the Postal Service engaging in 

anticompetitive pricing of Competitive products.  See Section VI.B.1.c., infra. 

The Commission has updated its market analysis from Order No. 4963 to 

account for changes in the market for competitive postal services that have occurred 

since Order No. 4963 was issued.  See Section VI.B.2., infra.  The Commission 

concludes that while the overall market has experienced significant growth as a result of 

the COVID-19 pandemic, the increase in the Postal Service’s market share has been 

modest, and the dynamic formula-based approach has functioned as it was designed to, 

with the formula-derived appropriate share having increased in response to these 

changes.15 

Additionally, Chapter VII addresses specific costs that UPS has alleged to be 

improperly excluded from the Commission’s calculation of the appropriate share.  For 

each of these costs, the Commission explains why alterations to the Commission’s 

dynamic formula are unreasonable.  See Chapter VII., infra. 

 THE EVOLUTION OF POSTAL COSTING 

Proper identification, measurement, and allocation of costs for the Postal Service 

is both a critical and challenging task that has evolved over the last 50 years.  The 

importance of this task is well-established by economic and cost accounting experts: 

Whether a firm is regulated or not, correct product costs are 
among the most critical pieces of information that should be 
available to a firm’s top management.  Without proper product 
costs, the firm cannot set appropriate prices or rates and may 
make pricing and production decisions which lead to reduced 

profits or even losses.16 

                                            

15 See Section VI.B.2., infra, see also n.12, supra. 

16 Michael D. Bradley, et al., Measuring Product Costs For Ratemaking: The United States Postal 
Service, in Regulation and the Nature of Postal and Delivery Services, ed., M. A. Crew and P. R. 
Kleindorfer (Boston: Kluwer Academic Publishers, 1993) (1993 Bradley, et. al., Paper), at 133. 
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It is equally well-established that this important task is also complex, largely 

because the Postal Service “is a large multi-product service ‘firm’ characterized by a 

high degree of commonality in production, particularly in the delivery function.”  Id. 

As a multi-product firm, the Postal Service delivers different products or 

categories of mail, yet for all of these products and categories, the same activities are 

involved in the mail processing and delivery that generate costs within the Postal 

Service’s singular postal system.  Although this allows the Postal Service to incur lower 

costs than it would if each product were delivered using its own stand-alone delivery 

network, it also affects the Postal Service’s ability to trace costs precisely.  This is 

because when different classes or categories of mail share the same network, it results 

in common costs, where changes in the relative distribution of mailpieces have no 

impact on costs.  See id. at 134.  For example, “common costs arise[] when a letter 

carrier approaches a house and is carrying three classes of mail.”  Id.  If the house only 

receives mail for two of the three classes, then, “the cost would still be the same[,]” and 

“[i]t is thus impossible to say which of the three classes ‘caused’ the trip to the house.”  

Id.  Thus, for multi-product firms like the Postal Service, “[t]raditional cost accounting 

systems fail…because of the common costs, whether they are fixed or variable, that 

make product costing complicated.”  Id. 

The above-described complexities have led to the Postal Service use of a 

two-tier costing system to categorize its accrued costs.  The Postal Service first 

identifies all costs that can be reliably and causally linked to individual products or 

groups of products, using Commission-approved costing methodologies, and attributes 

those costs to products or product groupings.  All remaining costs are classified as 

institutional.  This two-tier postal costing structure is deeply rooted in the Postal 

Service’s historical treatment of costs and has evolved in economically sound ways over 

time. 
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During the Postal Reorganization Act (PRA)-era, the Postal Rate Commission, in 

conjunction with the Postal Service, developed a version of activity-based costing to 

trace postal costs to the products that caused them.  Although the definition of an 

attributable cost has been modified over time to encompass more costs, the 

fundamental activity-based costing approach has continued into the PAEA-era.17 

The Commission’s role with respect to institutional costs, however, has changed 

more substantially.  Under the PRA, the Postal Rate Commission was required to 

recommend rates that would allow the Postal Service to break even.  To achieve this, 

prices were set by selecting mark ups (above the attributable costs) for each class and 

type of mail service, such that they would collectively generate revenues sufficient to 

cover all of the Postal Service’s institutional costs.  Thus, institutional costs were, in 

effect, allocated across classes and types of mail services via the Postal Rate 

Commission’s pricing process.  On December 20, 2006, the PAEA was signed into law.  

Among other things, the PAEA transformed the roles of the Postal Service and its 

oversight agency—renamed the Postal Regulatory Commission.  The PAEA vested the 

authority to establish reasonable and equitable classes of mail and rates of postage 

primarily in the Governors of the Postal Service rather than the Commission, removed 

the break-even restraint, and bifurcated postal products into Market Dominant and 

Competitive product categories.18  Therefore, under the PAEA, the Commission no 

longer has a direct role in how the recovery of institutional costs is allocated to each 

class and type of mail service.  Moreover, the PAEA established two separate 

regulatory schemes for the Market Dominant versus the Competitive products, thereby 

allowing for more flexible rate-setting by the Governors of the Postal Service and the 

                                            

17 See generally Postal Reorganization Act (PRA), Pub. L. 91-375, 84 Stat. 719 (1970). 

18 Compare 39 U.S.C. §§ 404(b), 3622, 3632, 3642 (2006), with 39 U.S.C. §§ 3622(b), 3624(c) 
(2000). 
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opportunity to set Competitive product prices in a manner that maximizes their 

contribution to institutional costs. 

To provide context for the Commission’s supplemental analysis of its proposed 

rule and help better explain the Commission’s responses to the issues identified by the 

court in UPS II, the Commission finds it necessary to provide the following background 

information illustrating how postal costing has changed over time and how it is relevant 

to the Commission’s analysis as part of this proceeding.  In the remainder of this 

chapter, the Commission describes the Postal Service’s two-tier system of attributable 

and institutional costs and how that system has evolved over the years since its 

inception during the PRA-era. 

A. Postal Costing Developed Under the Postal Reorganization Act, 1970-
2006 

As noted above, under the PRA a two-tier costing system was developed in order 

to categorize the Postal Service’s accrued costs.  This postal costing structure first 

identified costs attributable to individual mail classes and groups based on reliable proof 

of causation, and the costs that remained were classified as institutional costs. 

Under former 39 U.S.C. § 3621, the Governors of the Postal Service were 

authorized “to establish reasonable and equitable classes of mail and reasonable and 

equitable rates of postage and fees for postal services.”  Former § 3622(a) stated that 

“[t]he Postal Service may submit such suggestions for rate adjustments as it deems 

suitable.”  39 U.S.C. § 3622(a) (2000).  Under former § 3624, rate adjustments were 

formally litigated before the Postal Rate Commission in quasi-adjudicatory proceedings 

taking 10 to 18 months to complete.19  After submission of suggestions by the Postal 

                                            

19 See 39 U.S.C. § 3624 (2000); see also Docket No. RM2017-3, Order on the Findings and 
Determination of the 39 U.S.C. § 3622 Review, December 1, 2017, at 25-31 (describing rate cases under 
the PRA) (Order No. 4257). 



Docket Nos. RM2017-1 -15- Order No. 6043 
                     RM2022-2 

 
 
 

 

Service, former § 3622(b) required the Postal Rate Commission to make a 

“recommended decision” in accordance with the policies of title 39 of the United States 

Code and nine specific statutory factors.  39 U.S.C. § 3622(b) (2000).  Among these 

nine pricing factors, the Postal Rate Commission considered “the requirement that each 

class of mail or type of mail service bear the direct and in-direct postal costs attributable 

to that class or type plus that portion of all other costs of the Postal Service reasonably 

assignable to such class or type.”  39 U.S.C. § 3622(b)(3) (2000). 

Former § 3624(d) required that the Postal Rate Commission’s recommended 

decision “include a statement specifically responsive to the criteria established under 

[former] section 3622….”  39 U.S.C. § 3624(d) (2000).  For each rate suggested by the 

Postal Service, the Postal Rate Commission was obliged to exercise its best judgment 

as to which among a spectrum of lawful rates or classifications was the outcome most 

consistent with the PRA’s criteria.  In almost all cases, the Postal Rate Commission’s 

decision was a final determination because the PRA provided little scope for change by 

the Governors under former § 3625.20 

Because the Postal Rate Commission’s focus was on setting the most 

appropriate rates, it developed attributable cost estimates that were designed to act as 

proxies for marginal cost.21  This allowed the Postal Rate Commission to employ 

marginal costs as the starting point for rates. 

Marginal cost pricing is a long-established rate-setting approach in regulatory 

economics where prices are set such that the revenue from each product is equal to the 

marginal cost of producing the product.  In general terms, prices set to marginal cost 

                                            

20 See 39 U.S.C. § 3625 (2000); see also Nat'l Ass'n of Greeting Card Publishers v. U.S. Postal 
Serv., 462 U.S. 810, 821 (1983). 

21 The marginal cost of product X is the cost of producing one additional unit of X at a given level 
of volume, the quantity of all other goods remaining constant, and is the primary concept used in analysis 
of profitability and output decisions.  See Jeffrey R. Church & Roger Ware, Industrial Organization: A 
Strategic Approach (2000), at 28, available at https://works.bepress.com/jeffrey_church/23/. 
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send a signal to market participants allowing them to draw a benefit from the transaction 

equal to the sacrifice made to produce the product.  In particular, if a product’s price 

exceeds its marginal cost, then a positive contribution is made toward paying the 

common costs of production.  On the other hand, if the product’s price is less than its 

marginal cost, then the firm is incurring losses on that product at its current output 

level.22 

Using the attributable costs of each subclass23 of mail or type of mail service as 

an approximation of marginal cost and as a starting point for rate-setting, the Postal 

Rate Commission was able to determine the rates necessary in order for the subclass 

to cover its attributable costs, which it would then mark up such that the subclass would 

generate a contribution to institutional costs.24  The amount by which each subclass 

would be marked up over attributable costs was determined by applying the statutory 

pricing factors, including the requirement that the Postal Service as a whole would cover 

all of its accrued costs and thus achieve break-even status.  The methodologies used to 

accomplish these forms of cost distribution are discussed below. 

 Attributable Costs 

As noted above, for a multi-product firm, the existence of economies of scale and 

scope, which result in common costs, make cost attribution difficult and traditional cost 

accounting systems impractical. 

                                            

22 See Summary Description, Costs by Segments and Components, FY 2020; and Narrative 
Explanation, Economic Demand Equations for Market Dominant Products Filed on January 20, 2021, July 
1, 2021 (FY20 Summary Descriptions), ZIP file “Summary Description, CSC FY2020.zip,” file “APPH-
20.docx,” at H-1, available at https://www.prc.gov/dockets/document/119133. 

23 Under the PRA, mail services were distinguishable into subclasses, defined as exhibiting 
distinct cost and market characteristics.  These distinguishing categories are not used under the PAEA. 

24 Contribution to institutional costs (often simply referred to as contribution) is equal to revenue 
minus attributable costs. 
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In order to deal with the “multi-[product] nature of postal operations,” and 

accurately attribute the Postal Service’s costs, the Postal Rate Commission employed a 

costing methodology known as activity-based costing to calculate and distribute 

attributable costs to products.25  The activity-based costing methodology was developed 

with “thought and insight from well-known economists including William Baumol, John 

Panzar, and William Vickrey.”26  It was used to identify and attribute two types of costs: 

volume-variable costs and product-specific costs.  Volume-variable costs are those that 

would be incurred if all units of a product were produced for the marginal cost, which 

due to economies of scale is the lowest-cost unit produced.27  Product-specific costs 

represent costs that are variable (but not volume-variable) or fixed, and are causally 

related to products.  FY20 Summary Descriptions, file “APPI-20.docx,” at I-3. 

Activity-based costing is a process in which costs are grouped by cost activity 

rather than by product.28  In activity-based costing, all Postal Service costs are first 

divided into different cost segments, representing different functions that the Postal 

                                            

25 See John C. Panzar, The Role of Costs for Postal Regulation, September 30, 2014, at 2 
(Panzar Report), available at 
https://www.prc.gov/sites/default/files/reports/J%20Panzar%20Final%20093014.pdf. 

26 Docket No. RM2016-2, Initial Comments of the United States Postal Service on UPS Proposals 
One and Two, January 27, 2016, Analysis of UPS Proposals One and Two, and the Supporting Report of 
Dr. Kevin Neels, at 2, available at https://www.prc.gov/docs/94/94809/Bradley.Analysis.Prop.One.Two.pdf 
(Docket No. RM2016-2, Bradley Comments) (citing United States Postal Service, Office of Inspector 
General, Report Number: RARC-WP-12-008, A Primer on Costing Issues, March 20, 2012, at 2, available 
at https://www.uspsoig.gov/sites/default/files/document-library-files/2015/rarc-wp-12-008_0.pdf). 

27 See, e.g., FY20 Summary Descriptions, file “APPI-20.docx,” at I-3.  The volume-variable cost of 
a product is derived by first determining the change in the unit cost of a product as a result of a change in 
its volume, holding the volumes of other mail products or price categories constant.  The resulting unit 
cost is then multiplied by the total volume of the product.  Volume-variable costs approximate the product 
of marginal cost and volume; thus, on a unit basis, they approximate marginal cost.  FY20 Summary 
Descriptions, file “APPH-20.docx,” at H-1, H-2. 

28 See Docket No. RM2016-2, Order Concerning United Parcel Service, Inc.’s Proposed Changes 
to Postal Service Costing Methodologies (UPS Proposals One, Two, and Three), September 9, 2016, at 8 
(Order No. 3506).  The Commission filed an errata updating Order No. 3506.  Docket No. RM2016-2, 
Notice of Errata, October 19, 2016.  The version of Order No. 3506 that includes the corrected pages is 
hereafter referred to as “Final Order No. 3506.” 
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Service performs and ranging from transportation costs, to the cost of supplies, and 

employee benefits.  See, e.g., FY20 Summary Descriptions, “APPH-20.docx,” at H-2, 

H-3.  Cost segments are then divided into hundreds of cost components.  Id.  For 

example, Cost Segment 14 is divided into the following components: Domestic Air, 

Domestic Alaska Air, Highway, Railroad, Domestic Water, International, and Imbalance 

Payments.  See FY20 Summary Descriptions, “CS14-20.docx,” at 14-1.  Components 

are further divided into more specific subcomponents (also called cost elements), each 

representing a discrete activity.  FY20 Summary Descriptions, “APPH-20.docx,” at H-2, 

H-3.  For example, the Domestic Air component of Cost Segment 14 is made up of eight 

air cost pools: Commercial Air, FedEx Day-Turn, FedEx Night-Turn, UPS, Holiday, 

Alaska Air Preferential, Hawaii, and Air Taxi.  See FY20 Summary Descriptions, “CS14-

20.docx,” at 14-3. 

Within these cost segments, there are some product-specific costs that are easily 

identified and linked to the products that cause them.  See, e.g., FY20 Summary 

Descriptions, file “APPH-20.docx,” at H-3.  Volume-variable costs are related to the 

provision of multiple products and therefore require a more complex analysis.  To relate 

these costs to individual products, a cost driver must be identified for each cost element 

that reflects the essential activity of that element.  See, e.g., id.  Cost studies, which are 

performed at the activity level, are used to analyze the relationship between component 

costs and the level of that component's cost driver.  Frequently, the cost driver is 

something other than volume,29 for example cubic-foot miles for highway transportation. 

For volume-variable costs, three methods are used to determine the relationship 

between the cost driver and cost, calculate volume-variable costs, and distribute 

                                            

29 Where volume is the cost driver it is often disaggregated by “shape,” e.g., letters, flats, and 
parcels, or other characteristics, such as whether a piece requires collecting a signature from the 
recipient. 
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volume-variable costs to products: (1) the volume variability/distribution key method; (2) 

the constructed marginal cost method; or (3) the piggyback method.30 

In the volume variability/distribution key method, the relationship between the 

cost component and the cost driver—i.e., the volume variability—is measured.31  The 

volume variability for most costs is estimated by the Postal Service using econometric 

modeling, but some variabilities are determined by operational assumptions.  Id.  By 

definition, volume variability measures the percentage response in cost from a given 

percentage change in the cost driver.  Id.  The volume-variable cost pool for a component 

is estimated by multiplying the computed volume variability by the component’s total 

accrued cost.  Id. 

A distribution key, which is a measure of the proportions of the cost driver used 

by the various products, is then used to distribute volume-variable costs to products.  Id.  

Products are assigned costs in the same proportions as their share of the cost driver.  

Id.  Consider, for example, Cost Component 47 (“Delivery Activities”) within Cost 

Segment 7 (“City Delivery Carriers, Street Activities”), where cost elasticities required to 

compute volume-variable costs for letter routes are estimated by econometric analysis.  

FY20 Summary Descriptions, file “CS07-20.docx,” at 7-4.  These volume-variable costs 

are then distributed to products “based on proportions from the ongoing City Carrier Cost 

System (CCCS) sampling system.”  Id.  The distribution key method is also used in Cost 

Segment 7 for Special Purpose Routes (SPRs), and the relevant cost pools and  

  

                                            

30 FY20 Summary Descriptions, file “APPH-20.docx,” at H-3; Final Order No. 3506 at 9 n.14. 

31 See FY20 Summary Descriptions, file “APPH-20.docx,” at H-4; 1993 Bradley, et al., Paper 
at 142. 
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variabilities have recently been updated.32 

The constructed marginal cost method is similar to the volume 

variability/distribution key method, but is used when “there is reason to believe that the 

relationship between mail volume and the cost driver is not linearly homogenous.”  See 

FY20 Summary Descriptions, file “APPH-20.docx,” at H-4.  Consequently, 

volume-variable costs in such instances are calculated as the product of two elasticities: 

the elasticity of cost with respect to the cost driver; and the elasticity of the cost driver 

with respect to volume.33  This method is, therefore, a two-step process, and is 

applicable when changes in volume result in changes in cost driver proportions, and 

these changes in the cost driver lead to changes in costs.  For example, the calculation 

of volume-variable costs for Cost Component 143 (“Highway Transportation”) within 

Cost Segment 14 (“Transportation”) utilizes this method.  The costs in Cost Component 

143 “are associated with highway transportation contracts,” and the cost elasticities for 

these contracts “are developed by an econometric analysis.”  See FY20 Summary 

Descriptions, file “CS14-20.docx,” at 14-4, 14-5.  The elasticity of cost with respect to 

volume is a product of two elasticities: elasticity of cost with respect to capacity and 

elasticity of capacity with respect to volume.34 

The requirements for some components are derived from their coordination with 

other, primary components.  The piggyback method exploits this relationship.  An 

example is the cost of supervisory labor, which is logically tied to the primary labor 

                                            

32 After the filing of the FY 2019 ACR, the Commission approved of refined SPR cost pools and 
variabilities.  See Docket No. RM2019-6, Order on Analytical Principles Used in Periodic Reporting 
(Proposal One), January 14, 2020, at 7, 12, 14-17 (Order No. 5405).  Subsequently, the Commission also 
approved a new methodology for the distribution of SPR costs to products that replaced a sampling 
system with barcode scan data.  See Docket No. RM2021-7, Order on Analytical Principles Used in 
Periodic Reporting (Proposal Four), September 30, 2021 (Order No. 5991). 

33 See Final Order No. 3506 at 103 n.121; see also FY20 Summary Descriptions, file “APPH-
20.docx,” at H-4. 

34 Id. at 14-5.  See Docket No. RM2016-12, Order on Analytical Principles Used in Periodic 
Reporting (Proposal Four), June 22, 2017, at 34 (Order No. 3973). 



Docket Nos. RM2017-1 -21- Order No. 6043 
                     RM2022-2 

 
 
 

 

component under supervision.  For this reason, such “piggybacked” components are 

assumed to have the same volume variability and distribution to products as the primary 

component to which they are attached.  FY20 Summary Descriptions, file “APPH-

20.docx,” at H-5.  As a matter of mechanics, the accrued cost of the primary component 

is increased by that of the piggybacked component, and this sum is multiplied by the 

primary component’s volume variability.  Id. 

Finally, product-specific costs are also identified at the cost segment level and 

attributed to products.  Although product-specific activities have costs that do not vary 

with volume, such product-specific costs “are clearly causal, since they would be 

avoided if the product were not produced.”  Panzar Report at 16 (emphasis omitted).  

For example, product-specific advertising costs in Cost segment 16, are product-

specific costs that are attributed to products.  See FY20 Summary Descriptions, file 

“CS16-20.docx,” at 16-11-16-12. 

 Institutional Costs 

Under the PRA, after volume-variable costs and product-specific costs were 

identified and attributed to products, the costs that remained were classified as 

institutional, and were covered by the mark-up on each subclass of mail based on the 

nine pricing factors of former 39 U.S.C. § 3622(b).  This was achieved by marking up 

rates above a product’s attributable costs such that all of the subclasses would 

collectively generate contribution sufficient to cover the Postal Service’s institutional 

costs.  This approach was possible because under the PRA all postal product offerings 

were regulated by the same statutory scheme. 
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B. Postal Costing Developed Under the Postal Accountability and 
Enhancement Act, 2006 - Present 

 Background 

The PAEA bifurcated all products offered by the Postal Service into separate 

categories labeled Market Dominant and Competitive, each governed by a distinct 

regulatory scheme.35  Under the PAEA, the Commission no longer focuses on setting 

rates with mark-ups that would allow the Postal Service to break even.  Instead, the 

Governors of the Postal Service set rates under the PAEA.  See 39 U.S.C. § 404(b).  

The role of the Commission is to ensure that the rates set by the Governors for Market 

Dominant and Competitive products comply with the applicable statutory and regulatory 

requirements. 

The requirements for the regulation of Market Dominant products appear 

primarily in 39 U.S.C. § 3622.  The PAEA charges the Commission with the 

establishment and periodic revision of the contours of a modern ratemaking system for 

Market Dominant products.  See 39 U.S.C. § 3622(a).  The PAEA enumerates nine 

specific “objectives” that the Market Dominant ratemaking system shall be designed to 

                                            

35 Compare 39 U.S.C. §§ 3621 through 3629, with 39 U.S.C. §§ 3631-3634.  Under the PAEA, 
the term “product” is used to refer to “a postal service with a distinct cost or market characteristic for 
which a rate or rates are, or may reasonably be, applied.”  39 U.S.C. § 102(6).  Market Dominant products 
are defined as “each product in the sale of which the Postal Service exercises sufficient market power 
that it can effectively set the price of such product substantially above costs, raise prices significantly, 
decrease quality, or decrease output, without risk of losing a significant level of business to other firms 
offering similar products.”  39 U.S.C. § 3642(b)(1).  Competitive products are defined as “all other 
products” (39 U.S.C. § 3642(b)(1)) and are those products that are offered by the Postal Service that 
must compete with other mail service firms like UPS and FedEx.  Market Dominant products are grouped 
into subcategories referred to as “mail classes,” which are specified groupings of Market Dominant 
products.  See 39 U.S.C. § 3622(d)(2)(A).  A mail class is a grouping of Market Dominant mail products, 
“as defined in the Domestic Mail Classification Schedule as in effect on the date of enactment of the 
[PAEA].”  39 U.S.C. § 3622(d)(2)(A).  There are five such mail classes: First-Class Mail; USPS Marketing 
Mail (formerly referred to as “Standard Mail”); Periodicals; Package Services; and Special Services.  
Competitive products are not grouped into classes or other subcategories. 
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achieve, and 14 specific “factors” that the Commission must take into account in 

establishing or revising the Market Dominant ratemaking system.  See generally 

39 U.S.C. § 3622(b) and (c).  The Postal Service’s ability to set rates for its Market 

Dominant products is subject to limitations that do not apply to its Competitive products, 

such as a cap on price increases and limitations related to workshare discounts.36  The 

objectives and factors encompass multiple priorities including pricing flexibility, 

increased efficiency, stable rates, and providing classifications with extremely high 

degrees of reliability and speed of delivery, among other things.  Additionally, the 

Commission was required to establish Market Dominant ratemaking system regulations 

that took into account “the requirement that each class of mail or type of mail service 

bear the direct and indirect postal costs attributable to each class or type of mail service 

through reliably identified causal relationships plus that portion of all others costs 

reasonably assignable to such class or type.”  39 U.S.C. § 3622(c)(2).  The Market 

Dominant ratemaking system was also required to be designed so that the total 

institutional costs of the Postal Service would be allocated appropriately between 

Market Dominant and Competitive products.  39 U.S.C. § 3622(b)(9).  Overall, the 

PAEA’s goal is to allow the Governors of the Postal Service to set rates that allow 

products to both cover their attributable costs and contribute to institutional costs. 

The Competitive products’ regulatory scheme is primarily set forth in 39 U.S.C. 

§ 3633(a) of the PAEA, which includes three main provisions.  First, Market Dominant 

products may not subsidize Competitive products.  See 39 U.S.C. § 3633(a)(1).  

Second, each Competitive product must cover its attributable costs.  See 39 U.S.C. 

                                            

36 See 39 U.S.C. § 3622(d)(1)(A) and (e).  Based on a finding that the ratemaking system has not 
achieved the statutory objectives, taking into account the statutory factors, the Commission recently 
modified the ratemaking system “‘as necessary to achieve the objectives,’” which, in part, provided for 
discrete amounts of additional rate authority.  Docket No. RM2017-3, Order Adopting Final Rules for the 
System of Regulating Rates and Classes for Market Dominant Products, November 30, 2020, at 37 
(quoting 39 U.S.C. § 3622(d)(3)) (Order No. 5763). 
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§ 3633(a)(2).  Attributable costs are defined as “the direct and indirect postal costs 

attributable to [a] product through reliably identified causal relationships.”  See 

39 U.S.C. § 3631(b).  Third, Competitive products must collectively cover what the 

Commission determines to be an appropriate share of the Postal Service’s institutional 

costs.37  In their totality, the provisions of 39 U.S.C. § 3633(a) allow for more flexible 

rate-setting, with each separate provision implementing a type of price floor.38  These 

price floors are discussed in greater detail below. 

As is evident by the discussion above, 39 U.S.C. §§ 3622(b)(9) and (c)(2) for 

Market Dominant products and § 3633(a)(1)-(3) for Competitive products, reflect 

Congress’s explicit codification of a bifurcated regulatory scheme and largely carried 

forward the principles governing postal costing that originated under the Postal Rate 

Commission (i.e., attributable and institutional costs).  Attributable costs continued to be 

treated the same, with cost allocation occurring through the use of a form of activity-

based costing, which identifies causal links between costs and products. 

As it relates to cost attribution, since the enactment of the PAEA and the 

Commission’s subsequent promulgation of its regulations, the Postal Service has 

improved the information used as the basis for cost attribution by changing or upgrading 

numerous data systems and updating and improving special cost studies.39  The 

                                            

37 See 39 U.S.C. § 3633(a)(3).  The Commission must review its appropriate share determination 
of 39 U.S.C. § 3633(a)(3) every 5 years and consider qualitative statutory criteria in that review.  See 39 
U.S.C. § 3633(b). 

38 A price floor is a “lower limit set by a government on the price that can be charged for a product 
or service.”  See Cambridge Dictionary, available at 
https://dictionary.cambridge.org/dictionary/english/price-floor.  The provisions of 39 U.S.C. § 3633(a) 
apply to the total revenue levels of products and groups of products and could therefore be more 
precisely characterized as revenue floors, but the concept and essential function is the same. 

39 See, e.g., Docket No. Docket No. RM2020-10, Order on Analytical Principles Used in Periodic 
Reporting (Proposal Three), September 25, 2020 (Order No. 5697) (approving changes to the In-Office 
Cost System methodology for sampling city carriers); Docket No. Docket No. RM2019-12, Order on 
Analytical Principles Used in Periodic Reporting (Proposal Seven), January 6, 2020 (Order No. 5395) 
(approving changes in the distribution methodology for certain supervisor costs on Sundays and 
holidays). 
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Commission has also presided over numerous rulemakings that have affected cost 

attribution at the cost segment or cost component level.  These occurrences have 

affected cost attribution in either minor or very specific ways.  However, there have 

been two particular proceedings that have led to the Commission more fundamentally 

redefining and expanding cost attribution.  In these cases, improvements to data 

collection, the identification of certain costs, and other factors paved the way for a more 

comprehensive approach to the Commission’s cost attribution methodology. 

 Initial Efforts to Calculate Incremental Costs 

The Commission must “prohibit the subsidization of competitive products by 

market-dominant products.”  39 U.S.C. § 3633(a)(1).  To implement this statutory 

requirement, the Commission was required to set a standard by which to test for cross-

subsidies. 

In one of its initial rulemakings under the PAEA, Order No. 26, the Commission 

sought to use a standard called the “incremental cost test.”40  Incremental costs are the 

variable and fixed costs that would be eliminated if a product or group of products were 

discontinued, or, equivalently, the total cost caused by the product or group of products.  

In Order No. 26, the Commission noted that, although “this is the test it should endeavor 

to apply,” previous Postal Rate Commission “attempts to do so have been thwarted by 

concerns about the underlying assumptions used, e.g., constant variability and the 

stability of the operant plan.”  Order No. 26 at ¶ 3040 (citing PRC Op. R2000-1, ¶¶ 

4026, 4055).  Indeed, Order No. 26 was not the first time that the Commission had 

considered the use of the incremental cost test to test for cross-subsidies.  Under the 

PRA, in order to ensure that one product was not subsidized by another, the Postal 

                                            

40 Docket No. RM2007-1, Order Proposing Regulations to Establish a System of Ratemaking, 
August 15, 2007, at ¶¶ 3038-3044 (Order No. 26). 



Docket Nos. RM2017-1 -26- Order No. 6043 
                     RM2022-2 

 
 
 

 

Rate Commission had also sought to use incremental costs.41  However, due to the 

concerns about the underlying assumptions, the Postal Rate Commission used each 

product’s attributable cost as a reasonable proxy for incremental costs.  See Order 

No. 26 at ¶ 3042. 

After the Commission’s discussion of the “incremental cost test” in Order No. 26, 

the Commission made a further adjustment as part of Docket No. R2010-4.42  The 

Postal Service’s Proposal Twenty-Two presented a methodology for calculating the 

incremental cost for Competitive products collectively in order to “provide a more 

accurate measure of the cost required for testing for cross-subsidy.”  Docket 

No. RM2010-4 Petition, Proposal Twenty-Two at 1.  The Postal Service noted that its 

proposed incremental cost test was intended to determine if revenues earned by 

Competitive products were sufficient to cover the incremental cost of Competitive 

products collectively, and “thus focuses on establishing a cost floor for competitive 

products.”  Id. at 4 (emphasis omitted).  The proposed methodology for determining the 

incremental cost for a product or group of products would be calculated by “identifying 

the decrement in total cost of the component that would occur if the product or group of 

products were not provided.”  Id. at 2-3.  The Commission ultimately accepted the 

Postal Service’s suggested calculation of incremental costs.  See generally Order 

No. 399. 

It should be noted that the calculation of incremental costs is similar to that of 

volume-variable costs but volume-variable costs apply the marginal cost (the cost of the 

                                            

41 Id. at ¶ 3042; see, e.g., Docket No. R97-1, Opinion and Recommended Decision Volume 1, 
May 11, 1998, at ¶¶ 4023-4028 (Docket No. R97-1 Opinion) (“The incremental cost test…in principle is 
the test that the Commission should attempt to apply” for cross-subsidy.  Docket No. R97-1 Opinion at 
¶ 4026.). 

42 See Docket No. RM2010-4, Petition of the United States Postal Service Requesting Initiation of 
a Proceeding to Consider Proposed Changes in Analytic Principles (Proposals Twenty-Two – Twenty-
Five), October 23, 2009 (Docket No. RM2010-4 Petition); Docket No. RM2010-4, Order Accepting 
Analytical Principles Used in Periodic Reporting (Proposals Twenty-Two through Twenty-Five), January 
27, 2010 (Order No. 399). 
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least-costly unit) to all units, whereas incremental cost measurement applies to each 

unit of production its own unit cost.  The difference between the incremental cost of a 

product (or group of products) and the volume-variable cost of that product, putting 

aside product-specific costs, is termed “inframarginal” cost.  The incremental cost 

calculated for Competitive products collectively includes volume-variable costs, product 

specific costs, and product-level inframarginal costs caused by individual Competitive 

products in the group, as well as costs that are caused by multiple Competitive products 

collectively and simultaneously, including group-specific costs and group-level 

inframarginal costs.43 

 Expanding Cost Attribution by Adopting the Incremental Cost Test 

As noted above, during the PRA-era, attributable costs included a product’s 

volume-variable costs and product-specific costs, which did not change with the 

enactment of the PAEA.  At that time, and for nearly a decade that followed, attributable 

cost continued to be calculated as a product’s volume-variable and product-specific 

costs.  This changed significantly as a result of Docket No. RM2016-2. 

In Docket No. RM2016-2, UPS submitted a proposal that would calculate and 

attribute inframarginal costs to Competitive products under 39 U.S.C. § 3633(a)(2), 

                                            

43 Group-specific costs are similar to product-specific costs; however, product-specific costs are 
caused by individual products, whereas group-specific costs are caused jointly by more than one product 
within the grouping of Competitive products.  Similarly, group-level incremental costs are caused jointly by 
more than one product within the grouping of Competitive products.  See FY20 Summary Descriptions, 
file “APPI-20.docx,” at I-3.  As noted above, inframarginal costs capture the differences in marginal costs 
that take place at different levels of production.  FY20 Summary Descriptions, file “APPI-20.docx,” at I-5.  
It logically follows that the inframarginal costs of a group of products must capture the differences in 
marginal costs of the group of products at different levels of production.  The inframarginal costs of a 
group of products must therefore include product-level inframarginal costs, i.e., those costs that result 
from the differences in the marginal costs of the individual products within the group at different levels of 
production.  It must also include group-level inframarginal costs, i.e., the costs that capture the 
differences in marginal costs of the combined group of products at different levels of production. 
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which have historically been treated as institutional costs.44  Inframarginal costs are a 

distinct category of costs.  They are a type of common cost that occur in a multi-product 

firm as a result of the economies of scale and scope at the product- and group-level.  

Final Order No. 3506 at 35, Appendix A at 16.  Inframarginal costs are variable costs 

that are not volume-variable.  Id. at 2 n.3, 10, 35, Appendix A at 16. 

In network industries like the Postal Service, there are cost advantages to 

handling products together, either more of the same product (i.e., economies of scale) 

or several different products (i.e., economies of scope).  See Final Order No. 3506 at 7.  

It can be cheaper on a per-piece basis to deliver a letter and a package together than to 

have separate delivery routes for each type of mail product.  As a practical matter, the 

presence of such “economies” makes estimating the cost of products difficult, because 

per unit costs vary as more (or less) of a specific product or service is provided.  See id.  

As a result of economies of scale and scope, the marginal cost (i.e., the cost of the last 

piece) decreases as volume increases.  See id. at 35.  The unit volume-variable cost of 

a product is based exclusively on the marginal cost, which, due to the economies of 

scale and scope, has the lowest cost of all pieces.  See id.  The sum of the differences 

between the (higher) cost of each preceding piece and the marginal cost (of the last 

piece) is the inframarginal cost.45 

After a thorough review of UPS’s proposal, the Commission rejected UPS’s 

suggested calculation and allocation of all of the inframarginal costs identified by UPS.  

Id. at 2.  The Commission found that the methodology proposed by UPS relied on an 

unreasonable assumption to quantify and distribute all inframarginal costs.  See id. 

                                            

44 Docket No. RM2016-2, Petition of United Parcel Service, Inc. for the Initiation of Proceedings to 
Make Changes to Postal Service Costing Methodologies, October 8, 2015 (Docket No. RM2016-2 
Petition) (attaching UPS Proposals One, Two, and Three).  The discussion in the instant proceeding 
focuses on UPS Proposal One.  Docket No. RM2016-2 Petition, Proposal One. 

45 See id. at 35-36.  For a graphical representation of inframarginal costs in a marginal cost curve, 
see id., Appendix A at 17. 
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at 40, 56.  The Commission also noted that the overstatement of inframarginal costs 

runs contrary to prior legislative intent concerning the importance of accurate cost 

attribution.  Id. 

Although the Commission rejected UPS’s proposal, the Commission recognized 

that some inframarginal costs were causally related to products and could be reliably 

identified, i.e., linked, to those products.  Specifically, the Commission found that those 

inframarginal costs that are identified through the calculation of incremental cost fit the 

definition of an attributable cost pursuant to 39 U.S.C. § 3631(b).  Id. at 42.  As noted 

above, as a result of Docket No. RM2010-4 and the adoption of the incremental cost 

test, the Postal Service was already calculating the incremental cost of Competitive 

products collectively in compliance with 39 U.S.C. § 3633(a)(1).  The Commission found 

that the calculation of collective Competitive product costs already identified those 

inframarginal costs that could be casually linked to Competitive products individually 

and collectively.46 

The Commission adopted the incremental cost methodology to determine 

attributable costs, expanding attribution beyond volume-variable costs and product-

specific costs, to include those inframarginal costs calculated as part of a Competitive 

product’s incremental costs.  Final Order No. 3506 at 3; see 39 C.F.R. § 3035.107(b).  

The Commission noted that this change in attribution was a significant improvement 

compared to the cost attribution methodology it was using at the time.  Final Order No. 

3506 at 3.  It is notable that due to scale and scope economies, the incremental costs of 

Competitive products collectively, calculated pursuant to 39 U.S.C. § 3633(a)(1), is 

                                            

46 It is important to note that, although the proposals associated with Docket No. RM2016-2 
focused on Postal Service Competitive products, the costing methodology for attribution is applied in the 
same manner for both Competitive and Market Dominant products.  Thus, as a result of Final Order 
No. 3506, the Postal Service also calculates the incremental cost of Market Dominant products at the 
product and class level. 
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greater than the sum of each individual Competitive product’s incremental costs.47  

Thus, redefining attributable costs as incremental costs not only expanded cost 

attribution at the product level; it also captured an even larger amount of attributable 

costs at the group level. 

The adoption of the incremental cost methodology for determining attributable 

costs had several notable impacts.   First, as it relates to 39 U.S.C. § 3633(a)(2), it 

increased the costs attributed to individual Competitive products, i.e., increased the 

price floor of individual Competitive products.  This is because product-level incremental 

costs thereafter included product-level inframarginal costs in addition to volume-variable 

costs and product-specific costs.  Second, adopting the incremental cost methodology 

increased the costs attributed to Competitive products collectively.  This is because 

doing so led to an increase in the attributable cost of individual Competitive products, as 

well as the addition of group-specific costs and group-level inframarginal costs caused 

by multiple products jointly within the Competitive products grouping.48 

The change in attributable costing methodology also reduced institutional costs, 

as product-level inframarginal cost, group-specific cost, and group-level inframarginal 

cost were no longer classified as institutional.  Because all Postal Service costs are 

either attributable or institutional, any increase (or decrease) in cost attribution results in 

a corresponding decrease (or increase) in institutional costs.  This impacts the 

appropriate share provision in 39 U.S.C. § 3633(a)(3) and its associated price floor, 

                                            

47 This is a result of the declining cost production function, and this property of inframarginal costs 
also means that there will always be some unattributed inframarginal cost. 

48 “[I]ncremental costs are sub-additive, meaning that the sum of product-level incremental costs 
for the various products within a mail class will be less than the class-level incremental costs calculated 
as a group.  This is because certain costs may exist which are incurred by a class collectively, but not by 
any individual product within that class.”  Docket No. ACR2017, Annual Compliance Determination, 
March 29, 2018, at 9 (FY 2017 ACD).  “Because the collective incremental costs of Competitive products 
are greater than the sum of the attributable cost of each product, using collective incremental costs raises 
the Competitive product cost floor when testing for cross-subsidies.”  FY 2020 ACD at 69. 
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because the Commission determines the appropriate share as a percentage of the 

Postal Service’s institutional costs pursuant to § 3633(a)(3).49  Thus, any change in 

institutional costs affects the required Competitive product contribution to institutional 

costs.50 

With respect to 39 U.S.C. § 3633(a)(1), it is important to note that the adoption of 

incremental costs as the costing methodology for cost attribution did not impact the use 

of the incremental cost test to test for cross-subsidy pursuant to § 3633(a)(1) or 

increase the price floor associated with § 3633(a)(1).  The Commission’s responsibilities 

under § 3633(a)(1) and the incremental cost test are performed independent of the 

Commission’s attribution process.  However, this change did result in aligning the costs 

the Commission uses to test for cross-subsidy with the costs that are attributed to 

Competitive products collectively. 

Table IV-1 illustrates the resulting price floors implemented by the various 

provisions of 39 U.S.C. § 3633(a). 

  

                                            

49 The price floor set by 39 U.S.C. § 3633(a)(3) is made up of the appropriate share of institutional 
costs, as determined by the Commission, plus the attributable cost of Competitive products collectively.  
This price floor is higher than both of the price floors set by 39 U.S.C. § 3633(a)(1) and (a)(2). 

50 This change increased the attributable costs of Competitive products and reduced the 
institutional costs to which the appropriate share percentage is applied.  These partially offsetting effects 
resulted in a net increase in the total price floor set by 39 U.S.C. § 3633(a)(3). 
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Table IV-1 
39 U.S.C. § 3633(a) Price Floor Descriptions 

 

Section Price Floor Description Price Floor Amount 

FY 2020 (millions) 

§ 3633(a)(2) Volume-Variable + Product-Specific + 
Product-Level Inframarginal  

(applies to each Competitive product 
individually) 

varies by product 

§ 3633(a)(1) Volume-Variable + Product-Specific + 
Product-Level Inframarginal 

+ 

Group-Specific + 
Group-Level Inframarginal 

(applies to Competitive products as a whole) 

$18,764a 

+ 

$662b 

= 

$19,425c 

§ 3633(a)(3) Volume-Variable + Product-Specific + 
Product-Level Inframarginal 

+ 

Group-Specific + 
Group-Level Inframarginal 

+ 

Appropriate Share % x Total Institutional 

(applies to Competitive products as a whole) 

$18,764 

+ 

$662 

+ 

$3,167d 

= 

$22,593 

Source: Docket No. ACR2020, Library Reference PRC-LR-ACR2020-NP1, March 29, 2021, Excel file 
“FY20 Summary NPLR-1.xlsx,” tab “Total Costs.” 
a This amount reflects the sum of all costs attributed to Competitive products pursuant to 39 U.S.C. § 
3633(a)(2).  It is calculated as the sum of each product’s volume-variable cost and product-specific cost 
in column D, plus the sum of each product’s inframarginal cost in column E, plus final adjustments.  
Final adjustments is the difference between Competitive products’ incremental cost and the sum of 
Competitive products’ volume-variable, product-specific, group-specific, and inframarginal costs. 
b This amount is calculated as the sum of inframarginal costs in column E that are labeled as “class 
level” or “non-product” inframarginal costs, plus group-specific costs found in cell E147. 
c This amount is from cell F192. 
d This amount reflects the formula-derived FY 2020 Appropriate Share of 8.8 percent.  See Docket No. 
ACR2020, United States Postal Service FY 2020 Annual Compliance Report, December 29, 2020, at 
70-71 (FY 2020 ACR). 
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The Postal Service’s first opportunity for implementation of the expanded 

attribution adopted in Final Order No. 3506 occurred just a few months later, with its 

FY 2016 Annual Compliance Report (ACR) filing.51  However, at that time the Postal 

Service was unable to comply with the new Commission requirements which were 

outlined in Final Order No. 3506 because it lacked the necessary data.  This was 

because Final Order No. 3506 was published only a few months before the deadline for 

the Postal Service to publish its FY 2016 ACR filing.  In its next ACR filing covering 

FY 2017, the Postal Service made a reasonable attempt to comply with Final Order 

No. 3506.52  However, the Postal Service calculated the costs of Market Dominant 

classes and collective competitive costs incorrectly by omitting group-level costs (i.e., 

group-specific costs and group-level inframarginal costs).53  The Commission corrected 

the Postal Service’s error in the workpapers that accompanied the Commission’s 

FY 2017 ACD.54  These workpapers reflected the expanded attribution in compliance 

with Final Order No. 3506, where volume-variable, product-specific and those 

inframarginal costs calculated as part of a product’s incremental costs were attributed at 

the product level, and group-specific costs and group-level inframarginal costs were 

attributed to Market Dominant classes and Competitive products collectively.55 

                                            

51 See Docket No. ACR2016, United States Postal Service FY 2016 Annual Compliance Report, 
December 29, 2016 (FY 2016 ACR). 

52 See Docket No. ACR2017, United States Postal Service FY 2017 Annual Compliance Report, 
December 29, 2017 (FY 2017 ACR); FY 2017 ACD. 

53 For its FY 2017 ACR, the Postal Service was also unable to calculate the incremental cost of 
competitive NSAs.  See FY 2017 ACD at 10.  A costing methodology for calculating the incremental cost 
for competitive NSAs was later developed and approved by the Commission in Docket No. RM2018-6.  
See Docket No. RM2018-6, Order on Analytical Principles Used in Periodic Reporting (Proposal Three), 
July 19, 2018 (Order No. 4719). 

54 See FY 2017 ACD at 10 (citing Docket No. ACR2017, Library Reference PRC-ACR2017-1). 

55 See Docket No. ACR2017, Library Reference PRC-LR-ACR2017-1 FY 2017 – Postal Service’s 
Product Finances, March 29, 2018, Excel file “FY17 Summary_LR 1.xlsx.” 
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 Current Institutional Costs 

The PAEA refined and expanded the methodologies established under the PRA 

to identify, measure, and allocate attributable costs.  The PAEA fundamentally changed, 

however, the PRA-Era treatment of institutional costs.  During the PRA-Era, the 

allocation of institutional costs to products occurred through the rate-setting process.  

Under the PAEA, such treatment was no longer feasible. 

Under the PRA, the allocation of institutional costs was not made based on any 

connection between those costs and particular products.  Instead, the mark-ups that 

determined how much of the institutional costs were to be recovered by each product 

were selected by the Postal Rate Commission in accordance with pricing factors that 

reflected the policy goals of the PRA.  Because the Postal Rate Commission was 

required to recommend rates that would break even, these rates would collectively 

recover all of the institutional costs.  Under the PAEA, the pricing decisions that 

determine the product revenues that go toward the recovery of institutional costs are 

made by the Postal Service, subject to the constraints of Market Dominant and 

Competitive product regulations.  The PAEA does not include a break-even 

requirement, so it is permissible for the rates to recover more than the total institutional 

costs.  Alternatively, as has been the case since the passage of the PAEA, the 

constraints of the price cap on Market Dominant products and the market conditions for 

Competitive products may combine to prevent the recovery of all institutional costs. 

Under the PAEA, Market Dominant products and Competitive products are 

regulated by separate regulatory schemes.  As previously stated, Market Dominant 

product rate-setting is limited by a price cap set in accordance with the Commission’s 

regulations.  Competitive products face no such limitation; these products are offered in 

a competitive market where they compete against competitors’ similar product offerings.  

While the Postal Service’s Competitive products must be priced high enough such that 

Competitive product revenue contributes a Commission-determined appropriate share 
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to the Postal Service’s institutional costs (see 39 U.S.C. § 3633(a)(3)), these products 

should also be priced in line with similar products offered by competitors in order to 

compete effectively. 

For these reasons, under the PAEA Competitive products are required to 

contribute a Commission-determined appropriate share of the Postal Service’s 

institutional costs, and, in fact, Competitive products have continuously exceeded the 

appropriate share set by the Commission.  Market Dominant products cover the 

remainder of the Postal Service’s institutional costs to the extent Market Dominant 

revenue is able to do so. 

As noted previously, institutional costs are the costs that remain after all reliably 

identifiable, causally-related product-level and group-level costs have been attributed.  

Any increase (or decrease) in cost attribution causes a corresponding decrease (or 

increase) in institutional costs.  More specifically, under the current costing 

methodology, institutional costs result after all volume-variable cost, product-specific 

cost, product-level inframarginal cost, group-specific cost and group-level inframarginal 

cost are attributed to the Postal Service’s products and classes, and to Competitive 

products collectively.  These remaining costs cannot be causally linked to any product, 

class, or to Competitive products collectively. 

With the postal costing background established above, the Commission 

discusses the Commission’s findings related to the appropriate share provision 

historically, as well as providing a summary of this proceeding. 

C. The Appropriate Share 

 Docket No. RM2007-1: Setting the Appropriate Share 

In promulgating its initial Competitive product rules following the enactment of the 

PAEA, the Commission set the minimum Competitive product contribution level to 

institutional costs at 5.5 percent.  See Order No. 43 at ¶ 3044, 138.  The Commission 
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determined that basing Competitive products’ contribution on a percentage of total 

institutional costs was more easily understood and mirrored the directive of 39 U.S.C. 

§ 3633(a)(3).  See Order No. 26 at ¶ 3050.  Although the Commission concluded that 

the appropriate share is a floor (or minimum amount), it also expressed “the hope (and 

expectation) is that competitive products [would] generate contributions in excess of the 

floor.”  Id. at ¶ 3056. 

The Commission set the minimum contribution level at 5.5 percent after 

considering the risks inherent in a mandatory contribution level56 and the differences 

between the old ratemaking system and the new one being implemented pursuant to 

the PAEA.  Id. at ¶¶ 3050-3056. 

 Docket No. RM2012-3: The Commission’s First 5-Year Review of 
the Appropriate Share 

The Commission completed its first review of the appropriate share, required by 

39 U.S.C. § 3633(b), in Docket No. RM2012-3.  See generally Order No. 1449.  The 

Commission addressed the qualitative criteria enumerated by 39 U.S.C. § 3633(b).  See 

Order No. 1449 at 14-24.  The Commission ultimately determined that the minimum 

appropriate share should be maintained at 5.5 percent.  See generally id. 

 Docket No. RM2017-1: The Commission’s Second 5-Year Review 
of the Appropriate Share 

On November 22, 2016, the Commission initiated its second 5-year review of the 

appropriate share as required by 39 U.S.C. § 3633(b) with an advance notice of 

proposed rulemaking that provided an opportunity for interested persons to file initial 

comments and reply comments.  See generally Order No. 3624.  After considering two 

                                            

56 At the time, the Commission considered that setting it too high could hinder the Postal 
Service’s flexibility to compete, while setting it too low could give the Postal Service an artificial 
competitive advantage.  Id. at ¶ 3058. 
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additional rounds of comments on its initial proposal and a revised proposal, the 

Commission adopted the final rules in Order No. 4963 to implement its dynamic 

formula-based approach to calculating the appropriate share.  See generally Order 

No. 4963. 

UPS challenged Order No. 4963, arguing, among other things, that the 

Commission did not consider costs “uniquely or disproportionately associated” with 

Competitive products.57  Additionally, UPS argued that the Commission’s dynamic 

formula-based approach to calculating the appropriate share rested on an improper 

assumption that unfair competition is impossible and used variables and weighting that 

lacked a rational explanation.  See UPS Brief at 3-4, 5, 18-20.  Order No. 4963 was 

remanded to the Commission for further consideration by the United States Court of 

Appeals for the District of Columbia Circuit.58  The court identified two major aspects of 

Order No. 4963 for the Commission to clarify on remand. 

First, the court found that “the Commission ha[d] not adequately explained how 

the statutory phrases ‘direct and indirect postal costs attributable to [a particular 

competitive] product through reliably identified causal relationships’ and 

‘costs…uniquely or disproportionately associated with any competitive products’ can 

coincide.”  UPS II, 955 F.3d at 1041, 1049.  The court stated that “the Commission 

cannot simply assume that the ‘uniquely or disproportionately associated with’ standard 

is subsumed by the ‘reliably identified causal relationships’ standard[,]” because doing 

so “would impermissibly conflate the language of § 3633(a)(2)—which incorporates the 

definition of ‘costs attributed’ from § 3631(b)—with the evidently distinct language of 

§ 3633(b).”  Id. at 1049 (emphasis in original).  The court specified that the Commission 

                                            

57 See Brief for Petitioner United Parcel Service, Inc., UPS II, 955 F.3d 1038, No. 19-1026, ECF 
Document No. 1814771, at 3, 5, 17-18, finalized November 7, 2019 (UPS Brief). 

58 UPS II, 955 F.3d 1038, No. 19-1026, ECF Document No. 1846181, at 1, (issuing formal 
mandate), June 8, 2020. 
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“must explain why these two statutory phrases have the same practical reach despite 

the use of different language.”  Id. 

Second, the court found that “in focusing narrowly on costs attributed to 

competitive products under [39 U.S.C.] § 3633(a)(2), the Commission failed to 

discharge its responsibility under [39 U.S.C.] § 3633(b) to ‘consider…the degree to 

which any costs are uniquely or disproportionately associated with any competitive 

products.’”  Id. at 1042, 1049 (emphasis in original).  The court indicated that this 

“includes, but is not limited to, any costs [uniquely or disproportionately associated with 

Competitive products] that the Commission may have already considered when it 

promulgated regulations under § 3633(a)(1) or § 3633(a)(2).”  Id. at 1050. 

The court also provided two examples of outstanding issues that the Commission 

should address on remand and which “illustrate[d] some of what a fuller 

‘consider[ration]’ of the relevant costs [would] involve.”  Id. at 1051. 

First, the court stated that “the Commission should fully address the issue left 

open in [UPS I].”  Id. at 1051.  In UPS I, the court upheld Final Order No. 3506, in which 

the Commission declined to attribute all inframarginal costs to products under section 

3633(a)(2) (as proposed by UPS), and instead adopted an expanded definition of costs 

attributable under the same causation-based approach, that permitted the attribution of 

some inframarginal costs to products.  See UPS I, 890 F.3d at 1058-59, 1069.  In 

responding to an argument that Final Order No. 3506 had been arbitrary and capricious 

in failing to explain how the new attribution standard served relevant statutory objectives 

with respect to fair competition, the court agreed with the Commission that “‘[t]he 

purpose of [cost attribution under 39 U.S.C. § 3633(a)(2)] is not to ensure that the 

Postal Service is competing fairly,’ but rather…to ‘ensure that products cover all of the 

costs the Postal Service incurs in providing them,’ which in turn plays but a contributing 

role in the statute’s overall pro-competitive aims.”  Id. at 1067 (citation omitted).  The 

court stated that the petitioner “offer[ed] no reason to doubt that the [PAEA’s] prohibition 
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on cross-subsidization[ ] [under 39 U.S.C. § 3633(a)(1)][ ] and requirement that 

[C]ompetitive products cover a share of institutional costs [under 39 U.S.C. 

§ 3633(a)(3)][ ] [would] adequately ameliorate any competitive deficit left by the 

Commission’s approach to cost attribution….”  Id. 

In UPS II, the court stated that: 

The court in [UPS I] recognized that, because the costs attributed 
test under § 3633(a)(2) is conservative, there may be institutional 
costs that are ‘uniquely or disproportionately associated with 
competitive products,’ even though they cannot be said to stand in 
‘reliably identified causal relationships’ with them.  [Order No. 
4963] does not address this. 

 

UPS II, 955 F.3d at 1051.  The court further states that this approach to cost 

attribution “leaves open important questions,” such as: 

Are some of the Postal Service’s institutional costs – and 
especially its unattributed inframarginal costs – still related in 
some meaningful way to competitive products, even if those costs 
cannot be attributed under § 3633(a)(2)?  And if so – if, for 
instance, some of those institutional costs are ‘uniquely or 
disproportionately associated with competitive products,’ 39 
U.S.C. § 3633(b) – might they need to be accounted for when the 
Commission issues regulations under another provision of the 
Accountability Act? 

 
Id. at 1045.  The court directed the Commission to address these questions on remand. 

Second, the court stated that the Commission “must explain the relevance (if 

any) of costs it may have considered in implementing § 3633(a)(1)[,]” to the extent that 

any such costs are critical to the Commission’s analysis under section 3633(a)(3).  Id. 

at 1051.  The court recognized “that the Commission might decide against revising its 

bottom-line judgment, [to adopt the dynamic formula-based approach to calculating the 

appropriate share] given the other factors the Commission must consider under 

§ 3633(b) and the latitude that the text affords the Commission in making a final 

determination.”  Id. 
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Chapters V and VI below respond directly to the issues identified by the court 

relating to statutory interpretation and the economic application of the statutory criteria, 

respectively.  Specifically, Chapter V clarifies that the phrase “uniquely or 

disproportionately associated” appearing in § 3633(b) is broader than “reliably identified 

causal relationships” appearing in § 3631(b), and Chapter VI clarifies how the 

Commission considered all costs referenced by the court.  Chapter VII describes the 

specific costs alleged by UPS to be improperly excluded from the Commission’s 

calculation of the appropriate share and explains why alterations to the Commission’s 

dynamic formula are unnecessary and unreasonable. 

 STATUTORY INTERPRETATION OF 39 U.S.C. CHAPTER 36 

A. Introduction 

The PAEA bifurcates all Postal Service products into separate categories labeled 

Market Dominant and Competitive, each governed by a distinct regulatory scheme.59  

The Market Dominant category includes: 

[E]ach product in the sale of which the Postal Service exercises 
sufficient market power that it can effectively set the price of such 
product substantially above costs, raise prices significantly, 
decrease quality, or decrease output, without risk of losing a 
significant level of business to other firms offering similar 
products[,] 

 

                                            

59 Compare 39 U.S.C. chapter 36, subchapter I (“Provisions Relating to Market-Dominant 
Products”), with id. chapter 36, subchapter II (“Provisions Relating to Competitive Products”). 
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as well as products covered by the postal monopoly.60  All other Postal Service products 

are included in the Competitive product category.61  Generally, this bifurcated scheme 

was enacted to protect captive consumers of Market Dominant products, in the 

provision of which the Postal Service faces little to no direct competition, while at the 

same time not unduly restraining competitive conduct by the Postal Service with respect 

to its Competitive products, in the provision of which it competes with other private 

sector firms. 

The statutory provisions governing Competitive products appear in subchapter II 

of 39 U.S.C. chapter 36.  This subchapter consists of four sections.  First, 39 U.S.C. 

§ 3631 identifies the mail matter to be classified as competitive immediately after 

enactment of the PAEA, provides the Commission with authority to revise the list of 

products classified as Competitive pursuant to 39 U.S.C. § 3642, and defines the term 

“costs attributable.”  39 U.S.C. § 3631 (citing 39 U.S.C. § 3642).  Second, 39 U.S.C. 

§ 3632 authorizes the Governors of the Postal Service to establish rates and classes for 

all products included in the Competitive product category, subject to certain regulations 

promulgated by the Commission pursuant to 39 U.S.C. § 3633, as well as notice 

requirements.  39 U.S.C. § 3632.  Third, 39 U.S.C. § 3633 requires the Commission to 

promulgate regulations necessary to achieve three specific requirements related to the 

rates for Competitive products, and further requires Commission review of the minimum 

contribution that Competitive products make to the Postal Service’s institutional costs 

every 5 years.  39 U.S.C. § 3633.  Fourth, 39 U.S.C. § 3634 requires the Postal Service 

                                            

60 39 U.S.C. § 3642(b)(1)-(2).  The postal monopoly is codified in the Private Express Statutes, 
which are a group of civil and criminal statutes that make it unlawful for any entity other than the Postal 
Service to send or carry letters.  See 18 U.S.C. §§ 1693-1699; 39 U.S.C. §§ 601-606. 

61 39 U.S.C. § 3642(b)(1).  While Competitive products consist largely of parcels, they also 
include express letters and flats and a wide variety of ancillary and non-postal products and services.  
See Postal Regulatory Commission, Mail Classification Schedule (MCS), part B, available at 
https://www.prc.gov/mail-classification-schedule. 
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each year to compute an assumed Federal income tax on revenue from Competitive 

products and to transfer that amount from the Competitive Products Fund, where 

Competitive product revenue is deposited, to the more general Postal Service Fund.62 

The instant docket is primarily conducted pursuant to 39 U.S.C. § 3633.  Section 

3633 contains two subsections.  First, subsection (a), titled “[i]n general,” directs the 

Commission to promulgate regulations to achieve three specific ends.  Under 39 U.S.C. 

§ 3633(a)(1), the Commission must “prohibit the subsidization of competitive products 

by market dominant products.”  39 U.S.C. § 3633(a)(1).  Under 39 U.S.C. § 3633(a)(2), 

the Commission must “ensure that each competitive product covers its costs 

attributable.”  39 U.S.C. § 3633(a)(2).  The term “costs attributable” means “the direct 

and indirect postal costs attributable to such product through reliably identified causal 

relationships.”  39 U.S.C. § 3631(b).  Under 39 U.S.C. § 3633(a)(3), the Commission 

must “ensure that all competitive products collectively cover what the Commission 

determines to be an appropriate share of the institutional costs of the Postal Service.”  

39 U.S.C. § 3633(a)(3). 

Second, subsection (b), titled “[r]eview of minimum contribution,” further provides 

that: 

Five years after the date of enactment of this section, and every 5 
years thereafter, the Postal Regulatory Commission shall conduct 
a review to determine whether the institutional costs contribution 
requirement under subsection (a)(3) should be retained in its 
current form, modified, or eliminated.  In making its determination, 
the Commission shall consider all relevant circumstances, 
including the prevailing competitive conditions in the market, and 
the degree to which any costs are uniquely or disproportionately 
associated with any competitive products. 

 

39 U.S.C. § 3633(b). 

                                            

62 39 U.S.C. § 3634; compare 39 U.S.C. § 2003 (Postal Service Fund), with 39 U.S.C. § 2011 
(Competitive Products Fund). 
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Federal courts evaluate an agency’s interpretation of its governing statute using 

the two-step framework set forth in Chevron, U.S.A. Inc. v. Nat. Resources Def. Council, 

Inc., (Chevron), 467 U.S. 837 (1984).  Under Chevron step one, the court considers 

whether “Congress has directly spoken to the precise question at issue.”  Chevron, 467 

U.S. at 842.  If so, “that is the end of the matter; for the court, as well as the agency, 

must give effect to the unambiguously expressed intent of Congress.”  Id. at 842-843.  If 

the statute is ambiguous, then the court proceeds to Chevron step two and considers 

whether the agency has acted pursuant to delegated authority and, if so, whether its 

interpretation is “a permissible construction of the statute.”  Id. at 843.  The court must 

defer to the agency’s interpretation if it is “reasonable.”  Id. at 844. 

Because section 3633(b) expressly authorizes the Commission to adopt 

regulations modifying the appropriate share requirement after considering all relevant 

circumstances, a rule adopting a dynamic formula-based approach would survive 

judicial scrutiny under Chevron step one.  Moreover, even if there were any ambiguity 

as to whether the Commission had the authority to adopt such a rule, because the 

Commission’s interpretation is based on a permissible and reasonable construction of 

section 3633, the Commission would be accorded deference under Chevron step two. 

As discussed below, Congress granted the Postal Service pricing flexibility over 

its Competitive products, subject to minimal regulatory oversight by the Commission (as 

compared to Market Dominant products, which are subject to a price cap and 

constraints on the relationships between certain rates).  See 39 U.S.C. §§ 3622(d)-(e), 

3626.  Doing so was intended to strike a balance between preventing unfair competition 

in the market for competitive postal services while at the same time not unduly 

restraining competitive conduct in the market by the Postal Service.  In carrying out 

these goals, 39 U.S.C. § 3633(a)(3) and (b) plainly confer on the Commission broad 

authority and discretion to determine what is the appropriate share for Competitive 

products to contribute to the Postal Service’s institutional costs.  This authority clearly 
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allows the Commission to use a dynamic formula-based approach to setting the 

appropriate share that reduces qualitative statutory criteria to a numerical result. 

In the remainder of Chapter V, infra, the Commission fully articulates its 

interpretation of 39 U.S.C. § 3633, including, as directed on remand, clarifying the 

Commission’s interpretation of the phrase “the degree to which any costs are uniquely 

or disproportionately associated with any competitive products” appearing in 39 U.S.C. 

§ 3633(b).  Consistent with the court’s instruction, the Commission specifically clarifies 

that the phrase “uniquely or disproportionately associated” appearing in § 3633(b) is 

broader than “reliably identified causal relationships” appearing in § 3631(b).  See UPS 

II, 955 F.3d at 1049-50.  As explained more fully below, in addressing the issues 

remanded by the court, the Commission explicitly considers any costs uniquely or 

disproportionately associated with any Competitive products, including costs that 

overlap with the price floors established under 39 U.S.C. § 3633(a)(1) and (a)(2), as 

well as any costs having an independent basis.  See id. at 1045, 1051.  The 

Commission’s interpretation is informed by the text, structure, context, and purpose of 

the PAEA, and is further confirmed by the history of the statute.  The dynamic 

formula-based approach to determining the appropriate share that the Commission has 

developed is based on that interpretation, as well as on the Commission’s expertise with 

respect to postal costing, economics, and policy. 

B. The PAEA Expressly Confers Broad Discretion on the Commission to 
Modify the Appropriate Share Requirement After Considering All Relevant 
Circumstances 

At Chevron step one, the question is whether the meaning of a statute is 

unambiguously clear.  Chevron, 467 U.S. at 842-843.  In order to determine this, a court 

must “exhaust the traditional tools of statutory construction to determine whether 

Congress has spoken to the precise question at issue[,]…[which] include examination of 
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the statute’s text, legislative history, and structure, as well as its purpose.”63  Courts 

“consider not only the language of the particular statutory provision under scrutiny, but 

also the structure and context of the statutory scheme of which it is a part.”64 

The structure, context, history, and purpose of section 3633 all support its 

unambiguous text, which confers upon the Commission broad discretion to determine 

whether to retain the appropriate share requirement and, if so, what the appropriate 

share should be.  This includes determining the nature and scope of “relevant 

circumstances” to be considered in periodically reviewing the appropriate share, as well 

as the extent to which “uniquely or disproportionately associated” costs, particularly 

those that also meet the definition of attributable, are to be accounted for in determining 

the appropriate share. 

 Section 3633’s Text and Structure Plainly Confer Broad Discretion 
on the Commission with Respect to the Appropriate Share 

The Commission’s interpretation of 39 U.S.C. § 3633 begins with the text of 

39 U.S.C. § 3633(a).  Section 3633(a) plainly requires the Commission to establish a 

regulatory scheme to govern Competitive products via three price floors.  To put this 

scheme into operation, 39 U.S.C. § 3633(a) required the Commission to complete the 

initial setup of these three price floors within 18 months of the PAEA’s enactment.  

Section 3633(a) also allows the Commission to make periodic revisions to these 

regulations thereafter.  Pursuant to 39 U.S.C. § 3633(a)(1), the Commission must 

establish regulations to prevent Competitive products from being subsidized by Market 

Dominant products, i.e., the Commission must ensure that Competitive products 

                                            

63 Petit v. United States Dep’t of Educ., 675 F.3d 769, 781 (D.C. Cir. 2012) (quoting Bell Atl. Tel. 
Cos. v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997)) (internal marks and citation omitted). 

64 Petit, 675 F.3d at 781-782 (quoting Cnty. of Los Angeles v. Shalala, 192 F.3d 1005, 1014 (D.C. 
Cir. 1999)) (internal marks and citation omitted). 
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collectively recover all of the costs that they cause.65  Pursuant to 39 U.S.C. 

§ 3633(a)(2), the Commission must establish regulations to ensure that each 

Competitive product recovers its “costs attributable,” i.e., the costs that it causes.66 

Pursuant to 39 U.S.C. § 3633(a)(3), the Commission must establish regulations 

to “ensure that all competitive products collectively cover what the Commission 

determines to be an appropriate share of the institutional costs of the Postal Service.”  

Section 3633(a)(3) thus required the Commission to set an initial price floor for 

Competitive products collectively that reflected an “appropriate share” of institutional 

costs shortly after the PAEA’s enactment.  Section 3633(a)(3) plainly delegates 

authority to the Commission to determine what the “appropriate share” is for purposes 

of setting this price floor.  “Appropriate share” plainly connotes the portion of institutional 

costs that the Commission determines to be especially suitable or the best fit to achieve 

the PAEA’s statutory goals.67 

The price floor required by 39 U.S.C. § 3633(a)(3) constitutes a minimum 

contribution level.  The Commission bases this, in part, on the context added by the  

  

                                            

65 “Subsidize” is defined as “to pay part of the cost of something.”  See Cambridge Adult 
Learner’s Dictionary, available at https://dictionary.cambridge.org/us/dictionary/english/subsidize. 

66 Specifically, “costs attributable” is statutorily defined at 39 U.S.C. § 3631(b) as “the direct and 
indirect postal costs attributable to such product through reliably identified causal relationships.”  The 
Commission uses the terms “attributable costs” and costs “caused by” a product or group of products 
interchangeably. 

67 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/appropriate (“appropriate” defined as “especially suitable or compatible; fitting”); 
Merriam-Webster Dictionary, available at https://www.merriam-webster.com/dictionary/share, definition of 
share noun (1) (“share” defined as “a portion belonging to, due to, or contributed by an individual or 
group”). 
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heading of 39 U.S.C. § 3633(b), “[r]eview of minimum contribution.”68  The Commission 

also bases this interpretation on the inherent differences between the former ratemaking 

system under the PRA and the ratemaking system under the PAEA.  As the 

Commission previously observed, the PAEA substantially overhauled the PRA 

rate-setting regime.  See Order No. 26 at ¶¶ 3052, 3053.  Under the PRA ratemaking 

system, the Postal Rate Commission recommended rate levels for each subclass of 

mail that equated to rates that would adhere to a break-even requirement and a 

systemic pricing scheme under which institutional cost contribution was assigned based 

on mark-ups determined on the basis of non-cost factors.69  By contrast, the PAEA 

accords the Governors of the Postal Service the pricing flexibility to generally set 

Competitive product prices as they deem appropriate based on market conditions, 

subject to the statutory pricing criteria in 39 U.S.C. § 3633.  See Order No. 26 at ¶ 3056.  

Under the PAEA, the Commission no longer sets rates to adhere to a break-even 

requirement; therefore, the institutional costs contribution requirement under the PAEA 

necessarily constitutes a collective price floor.  See id.  As the Commission has stated, 

the “[a]ppropriate share is a floor for all competitive products,” which “represents a 

minimum (not a maximum) contribution level,” and “the hope (and expectation) is that 

competitive products will generate contributions in excess of the floor.”70 

The Commission has implemented regulations to accomplish the statutory goals 

for each of the three provisions appearing in 39 U.S.C. § 3633(a).  First, to prohibit the 

                                            

68 (Emphasis added).  Although section headings cannot limit the plain meaning of a statutory 
text, they supply cues to what Congress intended.  See Merit Mgmt. Grp., LP v. FTI Consulting, Inc., 138 
S. Ct. 883, 893 (2018) (citing Florida Dep’t of Revenue v. Piccadilly Cafeterias, Inc., 554 U.S. 33, 47 
(2008); Yates v. United States, 135 S. Ct. 1074, 1083 (2015)); see also 2A Norman Singer and Shambie 
Singer, Sutherland Statutory Construction § 47:14 (7th ed. 2020). 

69 Compare Sections IV.A., with IV.B., supra; see also Order No. 26 at ¶¶ 3053, 3054, 3055, 
3056. 

70 Order No. 26 at ¶ 3056; see also Order No. 4742 at 38 n.47; Order No. 4402 at 81; Order 
No. 1449 at 12; Order No. 4963 at 17-18. 
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subsidization of Competitive products by Market Dominant products as required by 

39 U.S.C. § 3633(a)(1), the Commission has established the incremental cost test.71  

Second, to prevent Competitive products from cross-subsidizing other Competitive 

products and to ensure that each Competitive product covers its attributable costs as 

required by 39 U.S.C. § 3633(a)(2), the Commission has refined its cost attribution 

methodology.  See Section IV.B.3., supra.  This methodology captures the direct and 

indirect postal costs attributable to each product using reliably identified causal 

relationships, as required by 39 U.S.C. § 3631(b).72  Third, the Commission established 

the institutional costs contribution requirement under 39 U.S.C. § 3633(a)(3), which was 

initially set at 5.5 percent of institutional costs and was retained at that level following 

the first periodic review pursuant to 39 U.S.C. § 3633(b).73  As proposed by the 

Commission previously in Docket No. RM2017-1 and again in this Order, the 

requirement would be modified to be adjusted annually by a formula that assesses the 

Postal Service’s market power and market position in the market for competitive postal 

services.  See Section VI.B., infra.  Altogether, these regulations effectuate the PAEA’s 

overall pro-competitive goals.74 

                                            

71 See Section IV.B.3., supra.  The Commission assesses Competitive products’ compliance with 
the incremental cost test each year as part of the Commission’s ACD, performed pursuant to 39 U.S.C. § 
3653.  See, e.g., FY 2020 ACD at 69-70; FY 2019 ACD at 71-72; FY 2018 ACD at 99-101. 

72 See Section IV.B.3., supra.  Each year the Commission determines, as part of its ACD, 
whether any Competitive products failed to cover their attributable costs, in which case the Commission 
directs the Postal Service to either take remedial action or discontinue offering the product.  See, e.g., 
FY 2020 ACD 73, 74, 75, 77, 84; FY 2019 ACD at 75, 78, 79, 83, 84, 85; FY 2018 ACD at 103, 107, 108, 
109, 112. 

73 Each year as part of its ACD the Commission assesses Competitive products’ compliance with 
the appropriate share requirement.  See, e.g., FY 2020 ACD at 91-95; FY 2019 ACD at 86-89; FY 2018 
ACD 112-17. 

74 See UPS I, 890 F.3d at 1067 (“UPS offers no reason to doubt that the [PAEA]’s prohibition on 
cross-subsidization, 39 U.S.C. § 3633(a)(1), and requirement that competitive products cover a share of 
institutional costs, 39 U.S.C. § 3633(a)(3), will adequately ameliorate any competitive deficit left by the 
Commission’s approach to cost attribution….”). 
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Section 3633(b), which is titled “[r]eview of minimum contribution,” requires the 

Commission to conduct a review of the appropriate share requirement every 5 years 

and sets forth the purpose of the review and qualitative criteria for the Commission to 

consider as part of the review.  The purpose of each 5-year review is “to determine 

whether the institutional costs contribution requirement under subsection (a)(3) should 

be retained in its current form, modified, or eliminated.”  39 U.S.C. § 3633(b).  Thus, the 

initial price floor established by the Commission pursuant to 39 U.S.C. § 3633(a)(3) was 

expressly intended to remain in place for at least 5 years after the PAEA’s enactment.  

However, 5 years after the PAEA’s enactment (and every 5 years thereafter), the PAEA 

requires the Commission to review the price floor established initially to determine 

whether it should be retained, modified, or eliminated.  See 39 U.S.C. § 3633(b).  By 

contrast, the PAEA does not require any particular periodic review of the price floors 

established under 39 U.S.C. § 3633(a)(1) and (a)(2).  Nor does the PAEA expressly 

require the Commission to consider any particular qualitative criteria with respect to 

those price floors or to determine whether those price floors should be retained, 

modified, or eliminated.  Instead, the PAEA commits the periodic adjustment of the price 

floors established under 39 U.S.C. § 3633(a)(1) and (a)(2) solely to discretionary 

revision by the Commission pursuant to 39 U.S.C. § 3633(a).  Thus, the plain language 

of 39 U.S.C. § 3633 expressly contemplates that the institutional costs contribution 

requirement is not a permanent feature of Competitive product regulation.  Rather, the 

PAEA commits the retention, modification, or elimination of the institutional costs 

contribution requirement to the Commission’s discretion, subject to consideration of 

qualitative criteria.75 

                                            

75 “[T]he Supreme Court has consistently instructed that statutes written in broad, sweeping 
language should be given broad, sweeping application.”  Consumer Elecs. Ass'n v. F.C.C., 347 F.3d 291, 
298 (D.C. Cir. 2003) (citing New York v. F.E.R.C., 122S.Ct. 1012, 1025 (2002); PGA Tour, Inc. v. Martin, 
532 U.S. 661, 689 (2001)). 
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Section 3633(b) requires the Commission’s determination of whether to retain, 

modify, or eliminate the appropriate share requirement to “consider all relevant 

circumstances.”  “Consider” means “to think about carefully,” or “to take into account.”76  

This requirement does not mean that the Commission must “adhere to,” “be bound by” 

or “follow” any particular relevant circumstance in reaching its determination.77  The 

phrase “all relevant circumstances” is plainly understood to refer to conditions, facts, or 

events that have a significant and demonstrable bearing on the matter to be 

determined, i.e., “whether the appropriate share should be retained in its current form, 

modified, or eliminated.”78  Moreover, this phrase is followed by two non-exclusive 

examples of “relevant circumstances;” “the prevailing competitive conditions in the 

market;” and “the degree to which any costs are uniquely or disproportionately 

associated with any competitive products.”  That these examples are non-exclusive is 

demonstrated by the use of “including,” a transitive verb which means “to take in or 

comprise as a part of a whole or group.”79 

                                            

76 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/consider, definitions 1.a-b. 

77 See United States v. Bruce, 285 F.3d 69, 73 (D.C. Cir. 2002) (noting that statutory language 
requiring the court to “consider” the applicable guidelines or policy statements “does not mean to ‘adhere 
to,’ ‘be bound by’ or ‘follow’” those materials in imposing a sentence). 

78 “Relevant” means “[l]ogically connected and tending to prove or disprove a matter in issue; 
having appreciable probative value — that is, rationally tending to persuade people of the probability or 
possibility of some alleged fact.”  Relevant Definition, Black's Law Dictionary (11th ed. 2019), available at 
Westlaw.com; Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/relevant, definitions 1.a-b (“relevant” defined as “having significant and 
demonstrable bearing on the matter at hand” or “affording evidence tending to prove or disprove the 
matter at issue or under discussion”).  “Circumstance” means “a condition, fact, or event accompanying, 
conditioning, or determining another: an essential or inevitable concomitant.”  See Merriam-Webster 
Dictionary, available at https://www.merriam-webster.com/dictionary/circumstance, definition 1.a. 

79 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/include, definition 1. 
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The statute does not prescribe the relative weight that the Commission must give 

to any particular circumstance it deems to be relevant.  Instead, the statute clearly 

authorizes the Commission to make such decisions, based on the agency’s expertise in 

postal costing, economics, and policy.  The inquiry under 39 U.S.C. § 3633(b) is 

necessarily fact-specific, situation-specific, and generally qualitative in nature.80  With 

respect to the first non-exclusive example of “relevant circumstances,” the Commission 

considers “the prevailing competitive conditions in the market.”  This phrase plainly 

refers to an assessment of the existing state of competition in the market for competitive 

postal services.81 

With respect to the second non-exclusive example of “relevant circumstances,” 

the Commission considers “the degree to which any costs are uniquely or 

disproportionately associated with any competitive products.”  As required on remand, 

the Commission fully articulates its interpretation and application of this phrase.82  A 

cost is “associated” with a Competitive product or products if the cost is “related, 

                                            

80 See Ass’n of Am. Publishers, Inc. v. Governors of U. S. Postal Serv., 485 F.2d 768, 774 (D.C. 
Cir. 1973) (“Like most other factors sheets, whether in statutes, A.L.I. Restatements, or comparable 
compilations, the factors listed are not analogous to a table of atomic weights, or to the multiplication 
table.  The factors are reminders of relevant considerations, not counters to be placed on scales or 
weight-watching machines.”). 

81 See Cambridge Adult Learner’s Dictionary, available at 
https://dictionary.cambridge.org/us/dictionary/english/prevailing (“prevailing” defined as “existing in a 
particular place or at a particular time”); Cambridge Adult Learner’s Dictionary, available at 
https://dictionary.cambridge.org/us/dictionary/english/competitive (“competitive” defined as “involving 
competition”); Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/conditions, definition 4.e (“conditions” defined as “attendant circumstances”). 

82 This docket is the first in which the meaning of this phrase has been specifically considered.  It 
was not an issue when the Commission initially set the appropriate share requirement, in Order No. 26 at 
¶¶ 3049-3061, and in the first review of the appropriate share no party argued that such costs existed and 
the Commission “[did] not independently find any…that should affect the appropriate share….”  Order 
No. 1449 at 14 n.14. 
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connected, or combined together” with the product(s).83  An association is “unique” if a 

cost is distinctly related or connected with a Competitive product or products.84  An 

association is “disproportionate” if the cost’s relationship with that product or products is 

“out of proportion” relative to the cost’s relationship to other products or groups of 

products.85  For “the degree to which any costs are uniquely or disproportionately 

associated with any competitive products,” the use of the words “any” and “associated” 

connotes broad applicability with respect to the potential scope of costs to be 

considered.  Simultaneously, the use of the words “the degree to which” connotes wide 

discretion on the Commission’s part as to the extent to which such costs must be 

reflected in the Commission’s determination to retain, modify, or eliminate the 

appropriate share. 

Consistent with the court’s instruction, the Commission clarifies that the phrase 

“uniquely or disproportionately associated” in 39 U.S.C. § 3633(b) is broader than the 

phrase “reliably identified causal relationships” in 39 U.S.C. § 3631(b).  See UPS II, 955 

F.3d at 1049-50.  The Commission bases this interpretation on both the text and 

structure of 39 U.S.C. § 3633.  Textually, the phrase “uniquely or disproportionately 

associated” as used in 39 U.S.C. § 3633(b) differs from the phrase “reasonably 

identified causal relationships” in 39 U.S.C. § 3631(b).  “Uniquely or disproportionately 

associated” connotes a looser degree of connection than “reliably identified causal 

                                            

83 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/associated, definition 2. 

84 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/unique, definition 2.b-c (“unique” defined as “distinctively characteristic,” or “able 
to be distinguished from all others of its class or type”). 

85 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/disproportionate (“disproportionate” defined as “being out of proportion”).  
“Proportion” tends to connote “the relation of one part to another or to the whole with respect to 
magnitude, quantity, or degree.”  See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/proportion, definition 3. 
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relationships.”  Compare 39 U.S.C. § 3633(b), with id. § 3631(b).  The word 

“associated” is defined as “related, connected, or combined together.”86  As a matter of 

statutory interpretation, this is broader than “causal.”87 

Structurally, too, 39 U.S.C. § 3633(b), which is focused on contribution to 

institutional costs, differs from 39 U.S.C. § 3631(b), which establishes the standard for 

cost attribution for Competitive products.88  The minimum contribution subject to review 

under 39 U.S.C. § 3633(b) necessarily comes in addition to the price floors established 

by the Commission pursuant to 39 U.S.C. § 3633(a)(1) and (a)(2), both of which 

incorporate attributable costs.  All of this indicates that the scope of potential costs 

contemplated by the “uniquely or disproportionately associated” language in 39 U.S.C. 

§ 3633(b) is broader than the scope of attributable costs.  This also implies that there is 

potential overlap between the two categories, i.e., that a cost meeting the definition of 

“uniquely or disproportionately associated” could also meet the narrower standard of 

exhibiting a “reliably identified causal relationship” with a product or group of products.  

Section 3633(b) leaves the question of what weight to assign such costs in determining 

what the appropriate share should be to the Commission’s discretion, based on its 

expert judgment in postal costing, economics, and policy.  As a structural matter, any 

attributable cost exhibiting a “reliably identified causal relationship” with Competitive 

products is already included in the calculation of the 39 U.S.C. § 3633(a)(3) price floor; 

thus, the focus under 39 U.S.C. § 3633(b) must be broader than the scope of 

attributable costs. 

                                            

86 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/associated, definition 2. 

87 See, e.g., Nat’l Ass’n of Greeting Card Publishers, 462 U.S. at 823 (“[w]hile the verb ‘attribute’ 
primarily connotes causation, the verb ‘assign’ connotes distribution on any basis.”). 

88 39 U.S.C. §§ 3631(b); 3633(a)(2).  “Reliably identified causal relationships” also form the basis 
for cost attribution with respect to Market Dominant products.  See 39 U.S.C. § 3622(c)(2). 



Docket Nos. RM2017-1 -54- Order No. 6043 
                     RM2022-2 

 
 
 

 

The statutory text, which requires the Commission to “consider all relevant 

circumstances, including … the degree to which any costs are uniquely or 

disproportionately associated with any competitive products” confers discretion upon the 

Commission regarding how to fill in any gaps with respect to relevance and the degree 

of the relationship at issue.  39 U.S.C. § 3633(b) (emphasis added).  The Commission 

interprets this statutory phrase to refer to a relationship that is economically meaningful.  

Essentially, the relationship between a cost and the provision of Competitive products 

must be at a level that is discernable and measurable in a manner that is economically 

sound to be meaningful to the Commission’s evaluation of the appropriate share.  This 

is a reasonable policy and technical judgment in light of the harms that would be likely 

to result from attempting to account for or allocate a portion of institutional costs in a 

manner other than through established activity-based costing (i.e., in some arbitrary 

manner), as described in Section VI.A.2., infra.89  To be identified as “uniquely or 

disproportionately associated with any competitive products” as contemplated by 39 

U.S.C. § 3633(b), the cost’s relationship with the product or products must be distinct 

(uniquely associated) or out of proportion with its relationship to other costs or to total 

costs (disproportionally associated).90  This standard is plainly applicable to all costs,  

  

                                            

89 The reasonableness of this interpretation is consistent with the line of Commission precedent 
that refined postal costing, as detailed in Chapter IV., supra. 

90 See Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/associated; Merriam-Webster Dictionary, available at https://www.merriam-
webster.com/dictionary/unique, definition 3; Merriam-Webster Dictionary, available at 
https://www.merriam-webster.com/dictionary/disproportionate; Merriam-Webster Dictionary, available at 
https://www.merriam-webster.com/dictionary/proportion. 
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based on the use of the word “any” before “costs” in 39 U.S.C. § 3633(b).91 

Likewise, the Commission concludes that where the “uniquely or 

disproportionately associated” standard overlaps with the “reliably identified causal 

relationship” standard, the “degree to which” language in 39 U.S.C. § 3633(b) grants the 

Commission discretion to determine, using its expert judgment, the weight to assign to 

such costs in making its appropriate share determination.  As required by 39 U.S.C. 

§ 3633(b) the Commission “consider[s]” whether any costs are uniquely or 

disproportionately associated with Competitive products when making its determination 

as to the appropriate share.  However, the Commission takes into account that the 

appropriate share is set in terms of contribution to institutional costs, and that 

institutional costs are, by definition, residual costs that are not attributable.  Therefore, 

all attributable costs must be covered before any contribution to institutional costs can 

occur.  In this sense, attributable costs are already “considered” by the Commission as 

                                            

91 UPS argues that 39 U.S.C. § 3633(b) “commands assigning some proportion of institutional 
costs to competitive products….”  UPS Brief at 35 (emphasis added).  The Postal Service, on the other 
hand, maintains that the original intent of the “uniquely or disproportionately associated” clause was to 
consider “the potential ramifications of any attributable costs that might be uniquely or disproportionately 
associated with competitive products.”  Comments of the United States Postal Service in Response to 
Order No. 4402, April 16, 2018, at 12 (emphasis in original) (Postal Service 2018 Comments).  The Postal 
Service asserts that during the period leading up to the enactment of the PAEA, the Postal Service had 
dedicated facilities that exclusively handled mail products that under the PAEA were subsequently 
classified as competitive.  Id. at 12-13.  Because all of the costs associated with those facilities were fully 
attributed to Competitive products, they did not add to the overall pool of institutional costs.  Id. at 13.  
Hence, according to the Postal Service, the intent of the “uniquely or disproportionately associated” 
phrase was for the Commission to consider whether “it would be appropriate for competitive products to 
be required to recover a smaller share of institutional costs than if they were piggybacking on the 
existence of the established common networks to the same extent as market dominant products.”  Id. 
(emphasis in original).  After the PAEA was enacted, however, these dedicated facilities were 
discontinued.  Id. 

The Commission explained in Order No. 4963 that it was unable to confirm the Postal Service’s 
assertions because there is nothing in the PAEA’s legislative history to corroborate the purpose of the 
“uniquely or disproportionately associated” phrase.  Order No. 4963 at 148.  The Commission continues 
to find, as it did in Order No. 4963, that based on the statutory language and in the absence of any 
contrary evidence as to legislative intent, the most appropriate interpretation of the phrase is that the 
Commission is to consider whether any costs, not solely attributable costs or institutional costs, are 
uniquely or disproportionately associated with any Competitive products.  Order No. 4963 at 148. 
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part of the appropriate share determination because they are already included in the 

calculation of the price floor set by 39 U.S.C. § 3633(a)(3).  For this reason, and as 

detailed further in Section VI.A.1., infra, incorporating such costs into the appropriate 

share formula calculation again would constitute double-counting that would be 

unnecessary, economically unsound, and harmful to the Postal Service and its 

Competitive product business.  To the extent that any commenter believes that there 

are any attributable costs that are not being accounted for properly using the 

Commission’s current methodology, the Commission invites commenters to specifically 

identify such costs and how the costing methodology should account for them. 

In sum, 39 U.S.C. § 3633(a)(3) confers broad authority on the Commission to 

determine what is the “appropriate” level of contribution for Competitive products to 

make to institutional costs, subject only to a consideration of the “relevant 

circumstances” pursuant to 39 U.S.C. § 3633(b).  This broad delegation permits the 

Commission to adopt the dynamic formula-based approach to determining the 

appropriate share that the Commission previously proposed.  In remanding this case, 

the court recognized “that the Commission might decide against revising its bottom-line 

judgment [to adopt a dynamic formula-based approach to calculating the appropriate 

share], given the other factors the Commission must consider under § 3633(b) and the 

latitude that the text affords the Commission in making a final determination.”92 

The plain language of 39 U.S.C. § 3633(b) confers broad authority and discretion 

on the Commission, when conducting periodic reviews of the appropriate share, to 

determine what constitute “relevant circumstances,” as well as to determine what weight 

to give to any particular “relevant circumstance.”  The plain language indicates that 

                                            

92 UPS II, 955 F.3d at 1051.  An agency may adhere to the same result on remand; judicial 
“review is still a matter of determining whether the agency's final decision ‘was based on a consideration 
of the relevant factors and whether there has been a clear error of judgment.’”  City of Los Angeles v. 
U.S. Dep’t of Transp., 165 F.3d 972, 978 (D.C. Cir. 1999) (quoting Competitive Enter. Inst. v. Nat'l 
Highway Traffic Safety Admin., 45 F.3d 481, 484 (D.C.Cir.1995) (quoting Motor Vehicle Mfrs. Ass'n, Inc. 
v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983). 
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“relevant circumstances” include, but are not limited to, “the prevailing competitive 

conditions in the market” and “the degree to which any costs are uniquely or 

disproportionately associated with any competitive products.”  39 U.S.C. § 3633(b).  The 

Commission must consider all relevant circumstances, but the Commission has 

discretion with respect to how much weight to give any of them.93  In the instant docket, 

for example, where the Commission is proposing a dynamic formula-based approach to 

determining the appropriate share, not every relevant circumstance must appear as a 

specific, distinct term or variable in the formula.  Likewise, while the Commission must 

“consider…the degree to which any costs are uniquely or disproportionately associated 

with any competitive products” (39 U.S.C. § 3633(b)), the PAEA accords discretion to 

the Commission concerning the weight to be assigned to any such costs in making its 

appropriate share determination. 

 The Text of Section 3633(a)(3) and (b) is Consistent with the 
PAEA’s Overall Pro-Competitive Purpose with Respect to 
Competitive Product Regulation 

The Commission’s reading of the plain text of 39 U.S.C. § 3633(a)(3) and (b) is 

supported by the PAEA’s multi-faceted purpose with respect to Competitive product 

regulation.  39 U.S.C. § 3633, as a whole, focuses on Competitive product cost 

coverage so as to safeguard fair competition in the market for competitive postal 

services, while at the same time not unduly restraining competitive conduct in the 

market by the Postal Service.   Unlike Market Dominant products, for which the Postal 

Service faces little or no direct competition, and which are therefore subject to a price 

                                            

93 See Cablevision Sys. Corp. v. FCC, 570 F.3d 83, 93-94 (2d Cir. 2009) (finding that FCC had 
discretion to accord little or no weight to a statutory factor, as long as the factor is expressly considered 
(citing Time Warner Entm’t Co., 56 F.3d 151, 175 (D.C. Cir. 1995) (statutory requirement for agency to 
consider factors “means only that it must reach an express and considered conclusion about the bearing 
of the factor, but is not required to give any specific weight to it.”). 
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cap and substantial regulation to protect consumers (see generally 39 U.S.C. § 3622 

and 39 C.F.R. part 3030), the Postal Service competes directly with private sector firms 

in the market for competitive postal services in offering Competitive products.  

Competitive product prices are not capped because market competition is expected to 

serve as the primary guarantor of discipline with respect to price and quality.94 

Because the Postal Service does not operate its Competitive business as a 

standalone enterprise, and both Market Dominant and Competitive products share the 

same processing and delivery networks and administrative infrastructure, the theoretical 

possibility exists that the Postal Service could price its Competitive products in a way 

that minimizes those products’ contribution to institutional costs, thereby conferring an 

unfair competitive advantage on the Postal Service’s Competitive business relative to 

other firms operating in the market for competitive postal services.  Hence, 39 U.S.C. 

§ 3633 allows the Commission to take a relatively light regulatory approach in the form 

of price floors that work together to prevent subsidization of Competitive products by 

Market Dominant products and other related forms of unfair or anticompetitive behavior 

by the Postal Service in the market for competitive postal services. 

Taken together, 39 U.S.C. § 3633(a)(1) and (a)(2) ensure that Competitive 

products cover their attributable costs, both collectively and individually.  Section 

3633(a)(1) prohibits the subsidization of Competitive products by Market Dominant 

products.  This kind of subsidization, if permitted, could enable Competitive products to 

                                            

94 Pursuant to 39 U.S.C. § 3642(b)(1), Competitive products are by definition those products over 
which the Postal Service does not “exercise[ ] sufficient market power that it can effectively set the price 
of such product substantially above costs, raise prices significantly, decrease quality, or decrease output, 
without risk of losing a significant level of business to other firms offering similar products.”  The 
Commission is authorized to transfer products between the Market Dominant and Competitive product 
lists as necessary to ensure that for those products for which the Postal Service does exercise sufficient 
market power, mailers are protected by the price cap and other regulatory provisions applicable to Market 
Dominant products.  See 39 U.S.C. § 3642(a). 
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be predatorily priced in order to capture market share.95  Section 3633(a)(2) requires 

that each Competitive product cover its product-level attributable cost, which prevents 

cross-subsidization of individual Competitive products by other Competitive products.  

This kind of cross-subsidization, if permitted, could also be used to facilitate predatory 

behavior, such as anticompetitive pricing of specific Competitive products in order to 

gain market share (e.g., a loss leader).  Therefore, 39 U.S.C. § 3633(a)(1) and (a)(2), by 

prohibiting subsidization of Competitive products, contribute to the PAEA’s overall pro-

competitive aims. 

Section 3633(a)(3) requires Competitive products to cover an “appropriate share” 

of institutional costs.  This language, like that in 39 U.S.C. § 3633(a)(1) and (a)(2), is 

directed at cost coverage, which reflects a concern of Congress that the Postal 

Service’s Competitive products might have an unfair competitive advantage due to the 

shared nature of the Postal Service’s institutional costs.  By requiring the Commission to 

ensure that Competitive products cover a particular level of institutional costs for the first 

5 years after the enactment of the PAEA, 39 U.S.C. § 3633(a)(3) can be seen as 

seeking to ensure, at the outset of a new regulatory regime, that the Postal Service is 

not able to charge prices for its Competitive products that, even though they cover 

attributable costs, are so much lower than what any competitor is capable of sustaining 

as to have the effect of forcing all or most private sector competition out of the market. 

As discussed in Section V.B.1., supra, it is plain from the heading of section 

3633(b) and from the overall context of the PAEA that the appropriate share 

requirement is intended to be a minimum contribution level, or floor.  Under 39 U.S.C. 

                                            

95 Predatory pricing refers to pricing a product below cost in order to eliminate competitors in the 
short run and reduce competition in the long run.  Order No. 4402 at 36; Order No. 4963 at 48-49, n.101 
(citing Sprint Nextel Corp. v. AT&T, Inc., 821 F.Supp.2d 308, 314 n.6 (D.C. Cir. 2011) (quoting Cargill, 
Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 113 (1986)).  The Supreme Court has acknowledged that 
“[predatory pricing] is a practice that harms both competitors and competition.  In contrast to price cutting 
aimed simply at increasing market share, predatory pricing has as its aim the elimination of competition” 
(emphasis omitted).  Cargill, 479 U.S. at 117-18. 
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§ 3633(b), the Commission has express authority to eliminate the 39 U.S.C. 

§ 3633(a)(3) price floor entirely following the first 5-year review of it, if the Commission 

determines that the relevant circumstances, including the prevailing competitive 

conditions in the market, warrant doing so.  Thus, unlike the prohibitions against 

subsidization appearing in 39 U.S.C. § 3633(a)(1) and (a)(2), the appropriate share 

requirement is not necessarily a permanent component of Competitive product 

regulation.  Rather, the Commission is vested with discretion to determine whether (and 

if so, to what extent) the appropriate share requirement continues to be necessary to 

further the PAEA’s overall pro-competitive aims.  This reflects a recognition by 

Congress of the appropriate share requirement as a potentially optional measure which 

may or may not always be economically necessary to protect competition in the market 

for competitive postal services.  At a minimum, Congress must have viewed it as 

questionable whether a mandatory institutional costs contribution requirement was 

necessary to permanently protect competition in the market for competitive postal 

services. 

The Commission notes that because the PAEA permits the Postal Service to 

retain earnings from Competitive products, the Postal Service is incentivized to 

maximize contribution from Competitive products.96  As a result, a required contribution 

level to institutional costs should theoretically be an unnecessary component of 

Competitive product regulation, because assuming that the incentive to maximize 

contribution works as intended97 and the market functions healthily, competition should 

result in efficient prices and the Postal Service should seek to generate as much 

contribution as the market will permit. 

                                            

96 Order No. 26 at ¶ 3056; Order No. 4742 at 16; Order No. 4963 at 60-62. 

97 As the Commission has concluded previously, all available evidence suggests that the 
incentive has worked as intended and that the Postal Service is profit-maximizing with respect to its 
Competitive products.  Order No. 4963 at 60-62. 
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Moreover, there are practical limitations on the Postal Service’s ability to forego 

Competitive product contribution to institutional costs, the most significant of which is 

the price cap on Market Dominant products.  The price cap constrains the amount of 

contribution to institutional costs that can be obtained from Market Dominant products, 

with the result that the Postal Service must, by necessity, look to Competitive products 

for the difference.98 

At the same time, there are very real risks associated with the price floor under 

39 U.S.C. § 3633(a)(3) being set too high.  Most significantly, a price floor set too high 

could harm the Postal Service’s ability to compete by preventing the Postal Service from 

being able to reduce prices when it would be economically prudent to do so in response 

to market conditions.  As has been argued by commenters in this proceeding, this could 

confer an unfair competitive advantage on the competitors of the Postal Service.99  

Specifically, if the price floor for the appropriate share were set at a level high enough to 

seriously constrain the Postal Service’s downward pricing flexibility, the Postal Service’s 

competitors could underprice the Postal Service, without the Postal Service being able 

to respond, in order to gain market share for themselves, which would cause the Postal 

Service to lose business and, as a result, contribution to institutional costs.  2017 

Amazon Comments at 9-10.  The Postal Service’s competitors could also take 

advantage of a price floor that was set too high by using it as a “price umbrella,” raising 

their own prices to match the Postal Service’s and thereby increasing their own profits.  

Id.  In neither scenario would “fair competition” in the market for competitive postal 

services be occurring.  Id.  Moreover, in the second scenario, consumers would also be 

harmed.  Id. 

                                            

98 See Order No. 4963 at 61.  This situation is aggravated even further by the fact that Market 
Dominant volumes are declining, as well as by the Postal Service’s overall poor financial condition, which 
further incentivizes the Postal Service to maximize contribution from Competitive products.  Id. 

99 See, e.g., Docket No. RM2017-1, Comments of Amazon Fulfillment Services, Inc., January 23, 
2017, at 9-10 (2017 Amazon Comments). 
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The foregoing policy considerations are consistent with the purpose evident in 

section 3633’s text and structure: to ensure fair competition in the market for 

competitive postal services by protecting against any possibility that the Postal Service’s 

Competitive products could be anticompetitively priced, despite covering their 

attributable costs.100  However, the fact that the appropriate share requirement is a 

minimum contribution level and that the Commission has the authority to eliminate it 

illustrates that the requirement’s primary focus is on protecting competition, not ensuring 

a particular level of institutional cost contribution.  The fact that the appropriate share 

requirement is focused on protecting competition also explains why Congress would 

have required the Commission to periodically review the requirement, taking into 

account market considerations, so that the Commission could periodically reassess 

whether and to what extent such a margin of safety was necessary to protect 

competition. 

Three other statutory provisions also point to 39 U.S.C. § 3633’s holistic purpose 

as being rooted in concerns with fair competition.  First, one of the non-exclusive factors 

for the Commission to consider when periodically reviewing the appropriate share under 

subsection (b) is “the prevailing competitive conditions in the marketplace.”  Second, 

uncodified section 703 of the PAEA required the Federal Trade Commission (FTC) to 

prepare a report identifying state and federal laws that applied differently to the Postal 

Service than to private competitors in the market for competitive postal services, and to 

make recommendations as to how to rectify such issues.101  The Commission is 

required to take these recommendations, as well as subsequent events that affect the 

                                            

100 It is in this sense that the Commission has in the past referred to the appropriate share 
requirement as the “primary” safeguard against anticompetitive conduct by the Postal Service, because 
the appropriate share requirement enables the Commission to correct any potential market imbalance not 
addressed by the requirements of 39 U.S.C. § 3633(a)(1) and (a)(2).  See, e.g., Order No. 4963 at 61. 

101 Pub. L. No. 109-435, Title VII, § 703, 120 Stat. 3198, 3244. 
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continuing validity of the FTC’s findings, into account whenever it promulgates or 

revises regulations under 39 U.S.C. § 3633.102  Third, despite the Postal Service being 

an entity of the Federal government that is generally exempt from taxation, 39 U.S.C. 

§ 3634 requires the Postal Service to calculate an assumed Federal income tax on 

revenue from Competitive products and transfer that amount from the Competitive 

Products Fund to the more general Postal Service Fund, analogous to the tax 

obligations of a private sector firm.  39 U.S.C. § 3634.  Based on the foregoing, the 

Commission concludes that 39 U.S.C. § 3633’s general pro-competitive purpose is 

clear, and the plain meaning of section 3633(a)(3) and (b) is consistent with this 

purpose. 

C. To the Extent that Any Ambiguity Exists, the Commission Reasonably 
Interprets that the PAEA Allows Adoption of a Dynamic Formula-Based 
Approach to Setting the Appropriate Share After Considering All Relevant 
Circumstances 

In the alternative, if the PAEA is viewed as ambiguous on the question of 

whether the Commission’s proposed dynamic formula-based approach would fall within 

the scope of the discretion accorded to the Commission, the Commission has provided 

a reasonable explanation for its interpretation.  At Chevron step two, courts “ask 

‘whether the agency’s [interpretation] is based on a permissible construction of the 

statute.’”  Petit, 675 F.3d at 785 (quoting Chevron, 467 U.S. at 843).  The courts 

                                            

102 Id.  The FTC released its report in 2007, in which it considered both the implicit subsidies 
enjoyed by, and the legal constraints imposed on, the Postal Service as a result of the Postal Service’s 
unique legal status.  See Federal Trade Commission, Accounting for Laws That Apply Differently to the 
United States Postal Service and its Private Competitors, December 2007 (FTC Report), available at 
https://www.ftc.gov/sites/default/files/documents/reports/accounting-laws-apply-differently-united-states-
postal-service-and-its-private-competitors-report/080116postal.pdf.  The FTC concluded that the Postal 
Service operated at a net economic disadvantage relative to its private competitors.  FTC Report at 64.  
The Commission analyzed the FTC’s findings in Order No. 4402, as well as subsequent events that 
potentially affected the continuing validity of the FTC’s findings.  Order No. 4402 at 54-68.  The 
Commission found that the FTC’s conclusions remained valid.  Order No. 4402 at 68. 
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consider “whether the [agency] has reasonably explained how the permissible 

interpretation it chose is ‘rationally related to the goals of’ the statute.”103  “If the statute 

is ambiguous enough to permit the agency’s reading,…[courts will generally] defer to 

that interpretation so long as it is reasonable.”104 

To the extent that any statutory terms may be ambiguous, the Commission’s 

interpretation articulated above is reasonable and thus would be entitled to Chevron 

deference.105  The same analysis set out above regarding Chevron step one would be 

equally applicable to explain how the Commission’s interpretation of section 3633 is 

consistent with the statute’s text, context, structure, purpose, and history, and is thus 

reasonable. 

Furthermore, to the extent that reasonable minds could differ regarding the scope 

of “all relevant circumstances” that the Commission must consider pursuant to 

39 U.S.C. § 3633(b), such disagreement would not preclude the Commission from 

adopting the dynamic formula-based approach to setting the appropriate share that the 

Commission has proposed.  The Commission is required to consider “all relevant 

circumstances, including…the degree to which any costs are uniquely or 

disproportionately associated with any competitive products,” and the PAEA accords 

discretion to the Commission to determine the weight to be assigned to any particular 

relevant circumstance in making its appropriate share determination.  “Uniquely or 

                                            

103 Petit, 675 F.3d at 785 (quoting Village of Barrington, Ill. v. Surface Transp. Bd., 636 F.3d 650, 
665 (D.C. Cir. 2011) (internal marks omitted). 

104 Nat’l Cable & Telecomms. Ass’n v. FCC, 567 F.3d 659, 663 (D.C. Cir. 2009) (citing Consumer 
Elecs. Ass’n, 347 F.3d 299). 

105 An agency may argue in the alternative as to whether its reading of a statute is proper under 
Chevron step one or Chevron step two.  See, e.g., UPS I, 890 F.3d at 1063 (“Given our conclusion that 
the Commission’s reading of ‘institutional costs’ is reasonable and so merits our deference [under 
Chevron step two], we need not consider the Commission’s argument that, under Chevron [step one], its 
reading is not only permissible, but also unambiguously correct.”); Decatur Cty. Gen. Hosp. v. Johnson, 
602 F. Supp. 2d 176, 186 n.6 (D.D.C. 2009) (holding that agency’s decision to apply cost reduction 
factors to base year costs was entitled to deference under Chevron step two, where the agency also 
provided an alternative justification under Chevron step one). 
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disproportionately associated” costs are only one example of a relevant circumstance 

for the Commission to consider in periodically reviewing whether to retain the 

appropriate share requirement and, if so, what it should be.  The “prevailing competitive 

conditions in the market” is another example of a relevant circumstance that the 

Commission must consider, and one that is closely linked with the proposed dynamic 

formula-based approach.  In interpreting any ambiguity that may be found to exist in 

39 U.S.C. § 3633(b), the Commission applies its expertise in postal costing and 

economics as well as its policy judgment to consider each statutory term and implement 

regulations in accordance with Congressional intent. 

Additionally, to the extent that any ambiguity exists regarding section 3633(b), it 

is permissible for the Commission to look to the PAEA’s legislative history to ascertain 

Congress’s intent with respect to the appropriate share requirement.  No committee or 

conference report was issued for the bill that was enacted into law as the PAEA, which 

was the product of blending different versions of postal reform legislation separately 

authored by the House of Representatives and the Senate.  Therefore, the Commission 

examines previous versions of postal reform legislation in both houses immediately 

preceding the PAEA’s enactment, along with committee reports accompanying those 

versions.106  In doing so, the Commission is mindful that its role is “to carry out the 

particulars of the scheme Congress created, not to engineer specific market outcomes.”  

UPS I, 890 F.3d at 1067. 

The legislative history confirms that for Competitive products, the PAEA’s goal 

was to provide the Postal Service with greater pricing flexibility, subject to Commission 

                                            

106 Specifically, the Commission considers H.R. Rep. No. 109-66, 109th Cong., pt. 1 (2005), 
accompanying H.R. 22, 109th Cong. (2005), and S. Rep. No. 108-318, 108th Cong. (2004), 
accompanying S. 2468, 108th Cong. (2004). 



Docket Nos. RM2017-1 -66- Order No. 6043 
                     RM2022-2 

 
 
 

 

oversight to ensure fair competition in the market for competitive postal services.107  

Concerns about protecting fair competition underlie all of 39 U.S.C. § 3633.108  For 

39 U.S.C. § 3633(a)(1), the legislative history suggests an intent to ensure that 

Competitive products are not subsidized by revenues from Market Dominant 

products.109  However, Congress intended for regulations promulgated pursuant to 

39 U.S.C. § 3633 to be minimal.110 

The legislative history also makes clear that Congress intended to delegate 

questions concerning cost attribution to the Commission.  Congress adopted the 

two-tier approach to cost attribution (classifying all costs as either attributable or 

institutional) that had been developed by the Postal Rate Commission under the PRA, 

                                            

107 S. Rep. No. 108-318 at 7 (“[T]he Postal Service Board of Governors is permitted to more 
directly manage and price the Postal Service’s competitive products; subject to minimal Regulatory 
Commission oversight to ensure that the Postal Service competes fairly with the private sector delivery 
services.”); Id. at 14 (“This bill establishes a flexible system of pricing the Postal Service’s competitive 
products which reduces the regulatory burdens and permits more customer- and market-responsive 
pricing.  It does this while establishing appropriate safeguards to ensure that a level playing field is 
maintained and that the Postal Service does not unfairly compete.”); H.R. Rep. No. 109-66, pt. 1, at 44 
(“[T]he Postal Service will compete on a level playing field, under many of the same terms and conditions 
faced by its private sector competitors, albeit with stronger controls, oversight, and limitations in 
recognition of its governmental status.”). 

108 S. Rep. No. 108-318 at 15 (“The[ ] regulations [required by subsections (a)(1) through (a)(3)] 
are intended to ensure that the Postal Service competes fairly in the provision of competitive products.”). 

109 H.R. Rep. No. 109-66, pt. 1, at 44 (“The Postal Service will be given flexibility to price 
competitive products, but competitive products and services will have to pay their own costs without 
subsidy from market-dominant mail revenues.”). 

110 S. Rep. No. 108-318 at 7 (“[T]he Postal Service’s Board of Governors is permitted to more 
directly manage and price the Postal Service’s competitive products; subject to minimal Regulatory 
Commission oversight….” (emphasis added)); Id. at 15 (“[T]he Committee feels that the regulation of 
competitive products should be constructed to result in the minimum possible regulatory burden…” 
(emphasis added)). 

Similarly, the heading of 39 U.S.C. § 3633(b)—“[r]eview of minimum contribution”—reflects 
Congress’s intent for the appropriate share requirement to function as a minimum requirement, or price 
floor.  39 U.S.C. § 3633(b) (emphasis added).  This heading, which did not appear in previous versions of 
postal reform bills, can be presumed, like the rest of 39 U.S.C. § 3633(b), to have formed part of the 
legislative compromise that produced the PAEA. 
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and Congress explicitly codified “reliably identified causal relationships” as the standard 

for cost attribution in the PAEA.111  Congress expressed its desire that cost attribution 

be expanded to the greatest extent technically feasible.112  However, Congress was 

also clear that attribution should be based on causality, and Congress noted the  

  

                                            

111 S. Rep. No. 108-318 at 9-10, 

Over the history of the Postal Reorganization Act the ability to accurately 
attribute costs has continually evolved, and the Committee expects 
that…this process will continue.  The current analysis has been guided 
by a Supreme Court decision, National Assoc. of Greeting Card 
Publishers v. USPS, 462 U.S. 810, 829-34 (1982), that carefully 
analyzed how the term attributable should be interpreted.  This definition 
has been further refined by U.S. Courts of Appeals and is well 
understood in the industry.  The NAGCP Court rejected a contention that 
it was appropriate to make classes responsible for the recovery of costs 
for which an extended inference of causation was claimed.  It 
emphasized the need for reliable indicators of causality without 
specifying any specific method for identifying causality….The Committee 
finds no reason for changing this standard. 

 
Pub. L. 109-435, 120 Stat. 3201, 3205, §§ 3622(c)(2), 3631(b) (explicitly codifying “reliably 

identified causal relationships” as the standard for cost attribution). 

112 S. Rep. No. 108-318 at 9 (“Identifying costs which can reliably be found to have been caused 
by each specific subclass and service is essential to maintaining economically efficient rates and avoiding 
inequitable cross-subsidization….”); Id. at 29, 

[T]he Postal Service today is able to attribute less than 60 percent of its 
costs among its various products.  This means that more than 40 percent 
of costs are labeled as institutional.  The Postal Service itself admits that 
a disproportionate amount of these so-called institutional costs are paid 
for with revenue generated by First-Class Mail, which is covered by the 
postal monopoly….  The Committee agrees…that this situation should 
be improved.  The Postal Service should be able to attribute a greater 
percentage of its costs.  If they do this, it is likely that a greater share of 
costs can be attributed to competitive products and, to the extent that 
they can be, should be reflected in the rates charged for those products. 

 
Id. at 30 (“[T]he Postal Service and the Postal Regulatory Commission should partner with private 

sector accounting experts and postal stakeholders in an open, transparent and continuous process to 
improve cost accounting and cost attribution…, especially as it applies to competitive products.”). 
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potential dangers associated with arbitrary cost distribution.113  Notably, the risks 

associated with the over-attribution of costs are equally applicable to excessive price 

mark-ups.  Congress ultimately left it to the Commission to determine which costs 

should be considered attributable and which methodologies should be employed to 

determine causality.114 

The legislative history shows that the appropriate share requirement’s language 

went from more to less prescriptive as postal reform legislation evolved.  House 

versions of the bill would have required Competitive products to make a “reasonable  

  

                                            

113 Id., 

The fact that the Committee believes the Postal Service can improve on 
its 60 percent attribution rate does not mean we believe the Postal 
Service should strive to attribute 100 percent of its costs, or any other 
arbitrary percentage.  We also do not believe that the Postal Service 
should be forced to attribute such a large percentage of its costs to 
competitive products that those products will no longer be affordable and 
will no longer be made available to the customers who need them…. 

 
H.R. Rep. No. 109-66, pt. 1, at 49, 

In addressing the attributable costs, the Commission should continue to 
focus on the need to have reliable indicators of cost causality.  This 
Committee has heard testimony…urging a higher attribution of costs.  
The goal of the Commission should be a technically correct result, 
placing accuracy above achieving a particular outcome of higher or lower 
attribution. 

 
114 S. Rep. No. 108-318 at 9 (“The Committee has decided that the technical decision of what 

cost analysis methodologies are sufficiently reliable at any given time to form the basis for attribution 
should be left to the Postal Regulatory Commission….”); Id. at 33 (“S. 2468 places the Regulatory 
Commission in charge of overseeing Postal Service cost distribution, ensuring that the Postal Service is 
appropriately allocating costs across its competitive and non-competitive products and services.  In 
addition to verifying that cross-subsidies between products are not occurring, such analysis is necessary 
for assessing the fairness of…rates….”) 
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contribution” to institutional costs,115 while Senate versions would have required 

Competitive products to cover “their share” of institutional costs.116  The “appropriate 

share” language that was ultimately enacted formed part of the compromise between 

the competing versions of postal reform that produced the PAEA.117  This language 

shows that the purpose of the appropriate share requirement was not simply to ensure a 

particular level of institutional cost coverage, which is what the Senate version of postal 

                                            

115 See, e.g., H.R. 4341, 108th Cong. (2004), H.R. Rep. No. 108-672, 108th Cong., pt. 1, at 86 
(Sept. 8, 2004) (proposing to codify 39 U.S.C. § 3633(3) “to ensure that all competitive products 
collectively make a reasonable contribution to the institutional costs of the Postal Service.”); H.R. 22, 151 
Cong. Rec. H6524 (daily ed. Jul. 26. 2005) (proposing the same text to the 109th Congress). 

The House of Representatives’ Committee on Government Reform reported on H.R. 4341 (the 
prior version of the bill introduced to the 108th Congress) and H.R. 22 (the version of the bill introduced to 
the 109th Congress), stating in both reports that “[w]ith respect to the requirement that competitive 
products collectively make a reasonable contribution to overhead, it should be noted that the broad 
standard contains inherent flexibility.  It is not intended to dictate a particular approach that the Postal 
Regulatory Commission should follow.”  H.R. Rep. No. 108-672, pt. 1, at 8; H.R. Rep. No. 109-66, pt. 1, 
at 49. 

By way of background, H.R. 22 was introduced in the 109th Congress by Representative John 
McHugh on January 4, 2005, and reported back to the House with amendments on April 28, 2005.  151 
Cong. Rec. H72 (daily ed. Jan. 4, 2005); 151 Cong. Rec. H2734 (daily ed. Apr. 28, 2005).  On July 26, 
2005, H.R. 22, as amended, was passed by the House of Representatives.  151 Cong. Rec. H6511, 
H6524, H6548-H6549 (daily ed. Jul. 26. 2005) (Roll Call No. 430). 

116 See, e.g., S. 2468, 150 Cong. Rec. S5990, 108th Cong. (daily ed. May 20, 2004) (proposing to 
codify 39 U.S.C. § 3633(3) to “ensure that all competitive products collectively cover their share of the 
institutional costs of the Postal Service”); S. 662, 152 Cong. Rec. S914 (daily ed. Feb. 9, 2006) 
(proposing the same text to the 109th Congress to be codified as 39 U.S.C. § 3633(a)(3)). 

By way of background, S. 622 was introduced in the 109th Congress by Senator Collins on March 
17, 2005, and reported back to the Senate with amendments on July 14, 2005.  151 Cong. Rec. S2994, 
S3012-S3031 (daily ed. Mar. 17, 2005); 151 Cong. Rec. S8301 (daily ed. Jul. 14, 2005).  On February 9, 
2006, the Senate considered those amendments and additional amendments to S. 662 by unanimous 
consent.  152 Cong. Rec. S898 -S927 (daily ed. Feb. 9, 2006).  None of the amendments affected the 
proposed text that was ultimately codified as 39 U.S.C. § 3633(a)(3).  Compare 151 Cong. Rec. S2994, 
S3016 (daily ed. Mar. 17, 2005), with 152 Cong. Rec. S914 (daily ed. Feb. 9, 2006). 

117 Similarly, the Senate version of postal reform proposed as a new objective for the Market 
Dominant ratemaking system that it “allocate the total institutional costs of the Postal Service equitably 
between market-dominant and competitive products.”).  S. 2468, 150 Cong. Rec. S5988, 108th Cong. 
(daily ed. May 20, 2004).  In the final version of the PAEA that was enacted, however, “equitably” was 
changed to “appropriately,” which is how Objective 9 currently appears at 39 U.S.C. § 3622(b)(9). 
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reform would have accomplished by requiring Competitive products to recover “their 

share” of institutional costs.118  Rather, as discussed in Section V.B.2., supra, the 

appropriate share requirement’s primary focus is on protecting competition in the market 

for competitive postal services. 

The legislative history reflects an intent to broadly delegate to the Commission 

the question of what the “appropriate” institutional costs contribution level should be and 

how it should be determined.119  There is no indication in the legislative history that 

Congress intended for costs that had already been attributed to Competitive products to 

be accounted for more than once in setting the overall price floor under 39 U.S.C. 

§ 3633(a)(3). 

The provision pertaining to the periodic review of the appropriate share 

requirement, 39 U.S.C. § 3633(b), did not appear in any prior versions of postal reform 

bills, and therefore is not discussed in the legislative history.  It emerged as part of the 

legislative compromise that produced the PAEA.  Nevertheless, the broad delegation of 

authority to the Commission to determine what the appropriate share should be, as 

reflected in the legislative history, would necessarily include authority to determine what 

constitute “relevant circumstances” under section 3633(b), as well as what weight to 

give to any particular “relevant circumstance.” 

                                            

118 Compare 152 Cong. Rec. S913-14 (daily ed. Feb. 9, 2006) (Senate version of postal reform 
proposing that the new ratemaking system be designed “to allocate the total institutional costs of the 
Postal Service equitably between market-dominant and competitive products” and that the Commission 
“ensure that all competitive products collectively cover their share of the institutional costs of the Postal 
Service”) (emphasis added), with 39 U.S.C. § 3622(b)(9) (PAEA requirement that ratemaking system 
“allocate the total institutional costs of the Postal Service appropriately between market-dominant and 
competitive products”) (emphasis added) and id. § 3633(a)(3) (requiring Commission to “ensure that all 
competitive products collectively cover what the Commission determines to be an appropriate share of 
the institutional costs of the Postal Service”) (emphasis added). 

119 H.R. Rep. No. 109-66, pt. 1, at 49 (“With respect to the requirement that competitive products 
collectively make a reasonable contribution to overhead, it should be noted that the broad standard 
contains inherent flexibility.  It is not intended to dictate a particular approach that the Postal Regulatory 
Commission must follow.”). 
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In conclusion, the Commission finds that the PAEA’s text, context, structure, 

purpose, and legislative history all support the Commission’s interpretation of the 

appropriate share requirement.  Nevertheless, in promulgating this Supplemental Notice 

of Proposed Rulemaking, the Commission invites public comment on all aspects of the 

Commission’s interpretation of 39 U.S.C. § 3633.  Commenters disagreeing with the 

Commission’s interpretation are specifically asked to provide their alternative 

interpretations for the Commission’s consideration. 

 COMMISSION ANALYSIS OF ALL RELEVANT CIRCUMSTANCES 

“In making its determination [whether to retain, modify, or eliminate the 

appropriate share], the Commission shall consider all relevant circumstances, including 

the prevailing competitive conditions in the market, and the degree to which any costs 

are uniquely or disproportionately associated with any competitive products.”  39 U.S.C. 

§ 3633(b).  As required by the court, the Commission expressly considers whether 

“some of the Postal Service’s institutional costs—and especially its unattributed 

inframarginal costs—[are] still related in some meaningful way to competitive products.”  

UPS II, 955 F.3d at 1045.  The Commission also fully explains how it considered “all 

costs uniquely or disproportionately associated with competitive products in setting the 

appropriate share, even if it has already accounted for those costs under § 3633(a)(1) 

and (a)(2).”  Id. at 1051.  First, Section VI.A., infra addresses the issues identified by the 

court with respect to the application of the latter part of the sentence “the degree to 

which any costs are uniquely or disproportionately associated with any competitive 

products” to all of the Postal Service’s accrued costs (i.e., both attributable and 

institutional costs).  39 U.S.C. § 3633(b).  Second, Section VI.B., infra explains how the 

Commission’s dynamic formula-based approach captures “all relevant circumstances, 

including the prevailing competitive conditions in the market,” and confirms that 

adopting this approach would appropriately consider the relevant changes that have 

occurred since the Commission’s previous analysis in Order No. 4963.  Id. 
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For the reasons discussed below, the Commission maintains its dynamic 

formula-based approach as presented in Order No. 4963. 

A. Uniquely or Disproportionately Associated Costs 

As required on remand, the Commission fully articulates its consideration of the 

phrase “the degree to which any costs are uniquely or disproportionately associated 

with any competitive products.”  Id.  In accordance with this text, the Commission 

considers all costs that the Postal Service accrues in the course of business, i.e., costs 

classified as either attributable or institutional, based on the use of the word “any” 

before “costs” in 39 U.S.C. § 3633(b).  As established in Chapter IV., supra, all of the 

accrued costs of the Postal Service are classified as either attributable or institutional.  

An attributable cost is one that can be linked to individual products or groups of 

products through a reliably identified causal relationship between cost and product.120  

Institutional costs are residual costs that cannot be attributed to postal products through 

reliably identified causal relationships.121 

First, the Commission fully explains how it considered “all costs uniquely or 

disproportionately associated with competitive products in setting the appropriate share, 

even if it has already accounted for those costs under § 3633(a)(1) and (a)(2).”  UPS II, 

955 F.3d at 1051.  Essentially, the Commission’s calculation of the price floor set by 

§ 3633(a)(3) already includes the collective price floor established by § 3633(a)(1) and 

the sum of the individual product price floors established by § 3633(a)(2).  Double-

counting these costs as part of the price floor of § 3633(a)(3) would be economically 

                                            

120 See 39 U.S.C. § 3631(b) (“[T]he term ‘costs attributable’, as used with respect to a product, 
means the direct and indirect postal costs attributable to such product through reliably identified causal 
relationships”).  Attributable costs are determined for Competitive products and groups of Competitive 
products, as well as for Market Dominant products and Market Dominant products by class.  See 39 
U.S.C. § 3622(c)(2). 

121 Mathematically, total accrued costs minus attributable costs equals institutional costs. 
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unsound and would harm the Postal Service and its competitive business.  Further, 

costs attributable to Competitive products are also used to calculate one of the primary 

terms of the formula, the Competitive Contribution Margin.  Therefore, the Commission 

determines that any further incorporation of these costs into the setting of the 

appropriate share is unnecessary. 

Second, the Commission also addresses whether “some of the Postal Service’s 

institutional costs – and especially its unattributed inframarginal costs – [are] still related 

in some meaningful way to competitive products.”  UPS II, 955 F.3d at 1045.  There is 

no meaningful relationship between institutional costs and individual products (or 

between institutional costs and groups of products), although the Postal Service’s 

institutional costs are related to the provision of all its products, some of which are 

Competitive products and some of which are Market Dominant products.  This 

conclusion is due to more than just the entanglement of institutional costs (which are, by 

definition, residual costs), such that one cannot tell which portion of institutional costs is 

related to which line of the Postal Service’s business.  Rather, for any institutional costs 

to be identified as “uniquely or disproportionately associated with any competitive 

products,” and thereby rise to a relevant circumstance required to be considered 

pursuant to 3633(b), those costs must be discernable and measurable in a manner that 

is economically sound.  Because the relationship between institutional costs and 

individual products (or between institutional costs and groups of products) is not 

measurable in accordance with economically sound principles, such a relationship is not 

meaningful for purposes of evaluating the appropriate share.  The only economically 

sound method to measure the association of costs with products is through activity-

based costing, which is based on reliably identified causal relationships.  Therefore, any 

such portion of institutional costs, if discovered via refinements in data or analytical 

methodology, would be reclassified from the institutional costs category to an 

attributable cost category.  Any attempt to account for or allocate a portion of 

institutional costs in a manner other than through established activity-based costing, 
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would be economically unsound and would harm the Postal Service and its competitive 

business.  Thus, as detailed below, the Commission finds that all costs that are 

meaningfully related to the provision of Competitive products are already attributable to 

Competitive products under the Commission’s current cost attribution principles and that 

no meaningfully related costs exist within Postal Service institutional costs. 

 Attributable Costs 

All costs that are attributed to Competitive products at both the individual product 

and group level are uniquely or disproportionately associated with Competitive products.  

This is because attributable costs exhibit reliably identified causal relationships to 

products, which is a narrower standard that is subsumed by the broader “uniquely or 

disproportionately associated” standard appearing in 39 U.S.C. § 3633(b).  See Section 

V.B.1., supra.  This is facilitated by the Commission’s use of activity-based costing, 

where, as described above, costs are grouped by activity and cost drivers are identified 

for each cost element that reflects the essential activity of that element.  Cost drivers 

identify costs meaningfully related to the provision of Competitive products by identifying 

those costs that are distinct to Competitive products, as well as identifying the 

proportion of a cost element that is caused by Competitive products. 

At the individual product level, these costs include product-level volume-variable 

costs, product-specific costs, and those inframarginal costs that can be calculated as 

part of a product’s incremental cost.  These costs are attributed to individual 

Competitive products pursuant to 39 U.S.C. § 3633(a)(2).  See Section IV.B.3., supra.  

At the group level, these costs include costs caused by multiple Competitive products or 

Competitive products collectively, i.e., group-specific costs and group-level 

inframarginal costs that can be calculated as part of incremental costs pursuant to 39 

U.S.C. § 3633(a)(1). 
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As instructed by the court, the Commission considers whether these costs are 

relevant to setting the appropriate share pursuant to 39 U.S.C. § 3633(b).  See UPS II, 

955 F.3d at 1051.  As explained in detail below, because such costs are already 

attributed to Competitive products, they are also already mathematically included in the 

calculation of the price floor of 39 U.S.C. § 3633(a)(3).  Any attempt to further account 

for such costs would essentially double-count them in a way that is unnecessary, 

economically unsound, and would be harmful to the Postal Service and its Competitive 

product business. 

As explained above, the three provisions of 39 U.S.C. § 3633(a) serve to 

implement different price floors relating to the Postal Service’s Competitive products.  

See Section V.B.1., supra.  Section 3633(a)(2) represents the price floor for each 

individual Competitive product by requiring that the prices set for each individual 

Competitive product must generate revenue that covers the costs attributable to that 

individual Competitive product. 

Similarly, 39 U.S.C. § 3633(a)(1) represents a price floor for Competitive 

products collectively.  Following recent costing methodological changes, the total costs 

attributable to Competitive products at the individual product and group level (i.e., 

collective Competitive product costs) are equal to the incremental costs used to verify 

compliance with 39 U.S.C. § 3633(a)(1).  Thus, to prevent the cross-subsidization of 

Competitive products by Market Dominant products, prices set for Competitive products 

collectively must generate revenue that covers the costs attributable to Competitive 

products collectively.  In operation, the price floor of 39 U.S.C. § 3633(a)(1) involves a 

greater amount of costs than the sum of costs calculated as part of 39 U.S.C. § 

3633(a)(2). 

Additionally, 39 U.S.C. § 3633(a)(3) represents a third price floor for Competitive 

products.  Under 39 U.S.C. § 3633(a)(3), the prices set for Competitive products must 

be marked up high enough to generate revenue above and beyond the costs 
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attributable to Competitive products at the individual product and group level in order to 

also cover an appropriate share of the Postal Service’s institutional costs.  Thus, in 

operation, the Commission’s calculation of the price floor of 39 U.S.C. § 3633(a)(3) 

already includes the price floor as calculated pursuant to 39 U.S.C. § 3633(a)(1). 

Simply put, the price floor set by 39 U.S.C. § 3633(a)(3) is made up of the 

appropriate share of institutional costs, as determined by the Commission, plus the 

attributable cost of Competitive products collectively.  Thus, this price floor set by 39 

U.S.C. § 3633(a)(3) is higher than both price floors set by 39 U.S.C. §§ 3633(a)(1) and 

(a)(2). 
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Table VI-1 illustrates the operation of these price floors. 

Table VI-1 
39 U.S.C. § 3633(a) Price Floor Descriptions 

Section Price Floor Description Price Floor Amount 

FY 2020 (millions) 

§ 3633(a)(2) Volume-Variable + Product-Specific + 
Product-Level Inframarginal  

(applies to each Competitive product 
individually) 

varies by product 

§ 3633(a)(1) Volume-Variable + Product-Specific + 
Product-Level Inframarginal 

+ 

Group-Specific + 
Group-Level Inframarginal 

(applies to Competitive products as a whole) 

$18,764a 

+ 

$662b 

= 

$19,425c 

§ 3633(a)(3) Volume-Variable + Product-Specific + 
Product-Level Inframarginal 

+ 

Group-Specific + 
Group-Level Inframarginal 

+ 

Appropriate Share % x Total Institutional 

(applies to Competitive products as a whole) 

$18,764 

+ 

$662 

+ 

$3,167d 

= 

$22,593 

Source: Docket No. ACR2020, Library Reference PRC-LR-ACR2020-NP1, Excel file “FY20 Summary 
NPLR-1.xlsx,” tab “Total Costs.” 
a This amount reflects the sum of all costs attributed to Competitive products pursuant to 39 U.S.C. § 
3633(a)(2).  It is calculated as the sum of each product’s volume-variable cost and product-specific cost 
in column D, plus the sum of each product’s inframarginal cost in column E, plus final adjustments.  
Final adjustments is the difference between Competitive products’ incremental cost and the sum of 
Competitive products’ volume-variable, product-specific, group-specific, and inframarginal costs. 
b This amount is calculated as the sum of inframarginal costs in column E that are labeled as “class 
level” or “non-product” inframarginal costs, plus group-specific costs found in cell E147. 
c This amount is from cell F192. 
d This amount reflects the formula-derived FY 2020 Appropriate Share of 8.8 percent.  See FY 2020 
ACR at 70-71. 

 

As illustrated by Table VI-1, the price floor of 39 U.S.C. § 3633(a)(3) includes all 

of the costs attributable to Competitive products, both individually and collectively as a 
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group.  These costs must be covered before any contribution toward institutional costs 

can occur.  As a result, no further added protection from the appropriate share 

requirement of 39 U.S.C. § 3633(a)(3) is necessary to ensure that Competitive products 

cover them.  Thus, the Commission finds that costs already attributed to Competitive 

products are not directly relevant to setting the appropriate share of institutional costs 

that must be covered and should not be double-counted (i.e., incorporating these 

attributable costs directly into the Commission’s dynamic formula to setting the 

appropriate share) in the 39 U.S.C. § 3633(a)(3) price floor. 

Additionally, including attributable costs as part of the price floor represented in 

39 U.S.C. § 3633(a)(3) by adjusting the Commission’s dynamic formula-based 

approach, regardless of whether the costs may be incorporated in their entirety or by 

some lesser amount, would be economically unsound.  The “double-inclusion” of these 

costs, first through attribution and then again through the appropriate share 

requirement, would result in the Postal Service being forced to set prices that send 

inefficient pricing signals related to the Postal Service’s Competitive products. 

The effect of such double-counting could be substantial.  If incorporated in their 

entirety, the 39 U.S.C. § 3633(a)(3) price floor for Competitive products in FY 2020 

would have required a minimum revenue of $42.0 billion instead of $22.6 billion.122  This 

would be approximately 37 percent more than the actual FY 2020 total Competitive 

product revenue of $30.6 billion.  Whether such a requirement could have been met 

given the pricing constraints imposed by market competition is a matter of speculation; 

                                            

122 See Table VI-1.  Adding the total Competitive products’ attributable cost of $19.4 billion (equal 
to the 39 U.S.C. § 3633(a)(1) floor) to the 39 U.S.C. § 3633(a)(3) floor of $22.6 billion would result in a 
$42.0 billion floor. 
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but, if it were possible, it would require substantially higher prices, and attempting to do 

so would significantly disrupt the market.123 

Nonetheless, these meaningfully related costs are not ignored by the 

Commission in its review pursuant to 39 U.S.C. § 3633(b).  In addition to their role as 

the mathematical base of the price floor of 39 U.S.C. § 3633(a), these costs are 

indirectly relevant to setting the appropriate share because they are used in the 

Commission’s dynamic formula-based approach as adopted in Order No. 4963.  Costs 

attributable to Competitive products are used to calculate the Competitive Contribution 

Margin, one of the two components that make up the formula.124  The Competitive 

Contribution Margin measures the change in the Postal Service’s absolute market 

power for any given fiscal year by calculating the difference between the total 

attributable costs of producing the Postal Service’s Competitive products collectively, 

and the amount of revenue the Postal Service is able to realize from Competitive 

products collectively.125  Thus, these meaningfully-related costs are not ignored and are 

implicitly considered by the Commission in its review pursuant to 39 U.S.C. § 3633(b). 

The refinements to the calculation of attributable costs that have occurred after 

the enactment of the PAEA provide additional context to explain how the Commission’s 

foregoing implementation of the price floors of 39 U.S.C. § 3633(a) is reasonable.  

When the PAEA was enacted, not all of the cost categories that the Commission now 

                                            

123 Due to competition, if prices were set significantly higher in an attempt to satisfy a requirement 
to cover attributable costs twice, volumes would decrease by an amount that would be difficult to predict.  
Such volume decreases would, in turn, result in lower attributable costs, but also lower revenues.  These 
changes and the resulting impacts on the Postal Service’s market share would also affect the inputs into 
the Commission’s formula for calculating the appropriate share.   

124 See Order No. 4963 at 23. 

125 Id. at 23-24.  As an example, in operation, “[i]f the Postal Service’s competitive product total 
revenue were to increase relative to its competitive product total attributable costs, this would indicate the 
Postal Service possessed more market power…[and] the Competitive Contribution Margin would 
increase.”  Id. at 24. 
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classifies as attributable were attributed.  See Section IV.B.3., supra.  Specifically, 

product- and group-level inframarginal costs and group-specific costs were not 

attributed (and thus, were included within institutional costs) until Final Order No. 

3506.126  At the present, though, these costs are attributed to Competitive products.  

See Section IV.B.3., supra.  These costs are already included in the calculation of the 

price floor set by 39 U.S.C. § 3633(a)(3) because the price floor set by 39 U.S.C. § 

3633(a)(3) already includes the attributable cost of Competitive products collectively 

(plus the appropriate share, as determined by the Commission). 

 Institutional Costs 

As discussed above, costs classified as institutional are a residual category of 

costs that remain after costs have been attributed at the product- and group-levels.  See 

Section IV.B.4., supra.  These residual costs consist of a mixture of several kinds of 

costs, most of which are not separable from one another. 

Institutional costs contain some discrete fixed costs that are easily identifiable, 

and make up only a small portion of the Postal Service’s institutional costs.  For 

example, Cost Segment 17─Research and Development includes costs that relate to 

materials, equipment, and contract services relating to research and development, and 

Cost Segment 7─City Delivery Carriers, Street Activity includes costs from cost 

component 54 (Network Travel) which are the costs associated with the time spent 

traveling between delivery sections or certain pick-up and drop-off points for SPRs.127  

                                            

126 See Section IV.B.3., supra.  The issue was never raised in previous appropriate share 
determinations.  If it had been raised, then perhaps conceptually these costs (to the extent they were 
related to Competitive products) could potentially have been considered “uniquely or disproportionately 
associated” with Competitive products pursuant to 39 U.S.C. § 3633(b). 

127 See FY20 Summary Descriptions, file “CS07-20.docx;” “CS17-20.docx.” 
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These cost components contain costs that are entirely fixed,128 with no variability and 

thus no inframarginal costs associated with them.  Id. 

Aside from discrete fixed costs, the remainder of costs classified as institutional 

are a mixture of fixed costs and costs that can be described as unattributed 

inframarginal costs.129  After various analytical techniques are applied to identify 

volume-variable costs, product- or group-specific costs, and the attributable portion of 

inframarginal costs, those attributable costs are distributed to the products or groups of 

products that cause them.  The remaining institutional costs cannot be organized into 

distinct amounts of inframarginal (which are variable) and fixed costs.  Variabilities are 

measured at observed volume levels and their functions are non-linear; consequently, 

the relationship between costs and volume at volume levels far below actual experience 

is not known.  Because there is no economically sound technique to quantify 

inframarginal costs at extremely low volume levels, there is no way to isolate the 

remaining inframarginal costs from fixed institutional costs.  Table VI-2 provides an 

example of a cost segment that contains cost components with discrete fixed 

institutional costs as well as cost components where the costs in the institutional 

category are a mixture of fixed and unattributed inframarginal.  The institutional costs 

are labeled as “other costs” in the table, indicating that these are the costs that remain 

after the attributable portion of costs has been identified. 

  

                                            

128 These costs are fixed as a practical matter within the context in which they are measured, 
analyzed, and reported.  This does not necessarily mean that they are theoretically fixed in the long run; 
for example, if there was no volume (or nearly so), it is possible that the delivery network would be 
redesigned in a way that would reduce Network Travel costs. 

129 As indicated above, unattributed inframarginal costs are variable costs.  See Section IV.B.3., 
supra. 
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Table VI-2 
Cost Segment 7 – City Delivery Carriers, Street Activity, FY 2020 Costs 

 
Cost Segment 7 – City Delivery Cariers, 
Street Activity FY 2020 Costs (Thousands) 

Component Accrued Attributable 
Volume 
Variable 

Group and 
Product 
Specific Inframarginal Other 

Total 257 
City Delivery Carriers –  
Street Activity $13,382,381 $5,800,867 $4,946,755 $3,699 $850,412 $7,581,514 

7.1 54 Network Travel $373,843 - - - - $373,843 

7.2 46 Delivery Activities $11,888,082 $5,350,013 $4,558,103 $3,699 $788,211 $6,538,069 

7.2.1 47 Delivery Activities $11,617,121 $5,079,052 $4,311,280 - $767,772 $6,538,069 

7.2.2 
48 

Product Specific Delivery 
Activities $2,121 $2,121 - $2,121 - - 

7.2.3 49 Sunday/Holiday Delivery $268,840 $268,840 $246,822 $1,578 $20,440 - 

7.3 280 Delivery Support $1,120,455 $450,854 $388,653 - $62,201 $669,602 

7.3.1 50 Delivery Activities Support $1,083,279 $450,854 $388,653 - $62,201 $632,425 

7.3.2 53 Network Travel Support $37,177 - - - - $37,177 

Key:          - Discrete fixed costs only           - Mixture of fixed costs and unattributed inframarignal costs 

Source: FY20 Summary Descriptions, file “CS07-20.docx.” 

 

The Commission acknowledges that while a portion of institutional costs are, in 

part, related to the provision of Competitive products, the relationships are not “uniquely 

or disproportionately associated with any competitive products.”  39 U.S.C. § 3633(b).  

Although some institutional costs stem from cost components that relate to the 

processing and delivery of Postal Service products and services, including Competitive 

products, the relationships between those costs and products or groups of products are 

not discernable or quantifiable.  This is because a portion of institutional costs is also, in 

part, related to the provision of Market Dominant products.  And, crucial to the question 

of how the Commission should consider such costs in determining the appropriate 

share of institutional costs to be covered by Competitive products, it is not possible to 

quantify the degree to which these costs are associated with either Competitive 

products or Market Dominant products. 
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These costs are caused by the existence of a system in which both Market 

Dominant and Competitive products are handled simultaneously, and consist of the 

portion of costs that cannot be separately identified and linked to either Market 

Dominant or Competitive products.  While it is true that the provision of Competitive 

products relies on the existence of this system; it is equally true that the provision of 

Market Dominant products relies on the existence of this system.  This is the nature of a 

multi-product firm with economies of scale and scope such as the Postal Service, and 

the reason for the existence of substantial institutional costs with no discernable 

relationship to any product or group of products.  The Commission determines that 

attempting to allocate such costs in this review of the minimum contribution requirement 

would lack justification from an economic and cost-accounting perspective, as the 

allocation of costs would be arbitrary.  Therefore, the relationship between institutional 

costs and Competitive products is neither meaningful nor relevant to the Commission’s 

determination of the appropriate share. 

On remand, the court questioned whether any “institutional costs – and 

especially…unattributed inframarginal costs – [are] still related in some meaningful way 

to competitive products, even if those costs cannot be attributed under [39 U.S.C.] § 

3633(a)(2)…[a]nd if so – if, for instance, some of those institutional costs are ‘uniquely 

or disproportionately associated with competitive products’…might they need to be 

accounted for when the Commission issues regulations under another provision of the 

[PAEA]?”  UPS II, 955 F.3d at 1045.  Below, the Commission explains that although 

some unknowable portion of the Postal Service’s institutional costs are related to 

providing Competitive products, in part, the relationships are neither unique nor 

disproportionate and attempting to “account for” or allocate these costs under 39 U.S.C. 

§ 3633(a)(3), by directly carving out and requiring a specific quantity of such costs to be 

covered by Competitive products, would harm the Postal Service and its competitive 

business.  To the extent that future refinements in costing methodologies occur, should 

those refinements result in the economically sound observation of costs “uniquely or 
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disproportionately associated” with Competitive products within institutional costs, cost 

attribution would be updated to include those costs and they would no longer be 

classified as institutional. 

As noted above, the Commission acknowledges that some portion of institutional 

costs could be said to be partly related to the provision of Competitive products.  

However, there is no way for the Commission to reasonably separate a cost 

component’s institutional costs into unattributed inframarginal costs and fixed costs 

categories and then further segregate the unattributed inframarginal costs into those 

that are meaningfully related to the provision of Competitive products and those that are 

meaningfully related to the provision of Market Dominant products. 

No methodology exists that would permit the Commission to determine which 

portion of institutional costs are unattributed inframarginal costs i.e., the inframarginal 

costs not calculated as part of incremental costs.  To identify which portion of 

institutional costs are unattributed inframarginal costs, the Commission would need to 

be able to estimate total inframarginal costs.  Additionally, to estimate total inframarginal 

costs, the Commission would need a reliable estimate not just for marginal costs, but 

also for the Postal Service’s total variable costs.  However, no viable estimate for the 

total variable costs of the Postal Service exists because as a multi-product firm, variable 

costs that are classified as institutional are accrued simultaneously with fixed costs that 

are classified as institutional.  Moreover, the inframarginal costs that are institutional 

result from the economies of scale and scope in the joint production of both Competitive 

and Market Dominant products.  As such, there is no meaningful basis for associating 

any proportion of these costs with either Competitive or Market Dominant products. 

Moreover, a multi-product firm with economies of scale and scope, like the Postal 

Service, will inherently accrue costs that cannot reasonably be apportioned between 

products based on any discernable relationship.  It is important to recognize that the 

existence of unattributable costs is due to the presence of scale and scope economies, 
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as reflected in declining marginal costs, and not because of insufficient effort, data, or 

costing techniques.  Should the Commission attempt to apportion such institutional 

costs to products, it would be forced to assign an arbitrary share or proportion of the 

Postal Service’s total institutional costs to Competitive products and require them to 

cover that amount as part of the price floor represented in 39 U.S.C. § 3633(a)(3).  Such 

an exercise, i.e., arbitrarily assigning shares or proportions of costs to goods, is a form 

of fully distributed costing as it relates to the Postal Service’s Competitive products130 

and is economically unsound for several reasons.131 

Fully distributed costing occurs when “all the costs of a multi[-]product enterprise 

are assigned or allocated to the individual products or services produced by the firm.”132  

Under this methodology, costs caused by, i.e., attributable to, products and services are 

determined and summed over all products and services.  Id.  The causal costs are then 

subtracted from the total costs of the enterprise, leaving only residual costs, i.e., 

institutional costs.  These costs are then distributed to products on an arbitrary basis.  

Although fully distributed costing is typically used to describe the distribution of all of a 

                                            

130 On appeal, UPS countered that its approach of “using the share of costs attributed to 
competitive products as the share of institutional costs assigned to those products…does not amount to 
fully-allocated costing because it does not require each product to cover its ‘allocated’ costs, only that the 
competitive products business as a whole cover the relevant share of costs—exactly what Congress 
intended.”  UPS Brief at 36 (footnote and emphasis omitted).  This purported distinction is irrelevant 
because the effect on Competitive products of adopting the UPS approach would be functionally identical 
to adopting fully distributed costing.  The Commission illustrates the distortions that would result in the 
foregoing analysis in this section of the Order. 

131 Moreover, such an exercise would directly contradict 39 U.S.C. § 3631(b).  While the phrase 
“the degree to which any costs are uniquely or disproportionately associated with any competitive 
products” appearing in 39 U.S.C. § 3633(b) is broader than the phrase “reliably identified causal 
relationships” appearing in 39 U.S.C. § 3631(b), the court acknowledged that the Commission could 
“explain why these two statutory phrases have the same practical reach despite the use of different 
language.”  UPS II, 955 F.3d at 1049.  As required by the court, the Commission supplements its 
articulation of how it fully considered all relevant costs in developing the proposed rule.  See id. at 1051-
52. 

132 John C. Panzer, Protecting the Package Delivery Market and the Economy from Distortions 
Resulting from Fully Distributed Cost Pricing, October 2020, at 8 (Panzar Paper) (footnote and emphasis 
omitted). 



Docket Nos. RM2017-1 -86- Order No. 6043 
                     RM2022-2 

 
 
 

 

firm’s costs, the arbitrary assignment of shares of institutional costs to Competitive 

products is functionally identical to the economic concept of fully distributed costing.  

Furthermore, as described in more detail below, the impact of such an exercise on 

Competitive products and the Postal Service is the same as if it were applied to the 

entire firm. 

As Panzar notes, in implementing the full distribution of costs, “many allocation 

rules [] have been used to distribute [] unattributable costs to individual services…” such 

as “(i) relative quantities, (ii) relative revenue, and (iii) relative attributable costs.”  Id.  In 

these instances, the unattributable costs of the enterprise would be allocated to 

individual products and services based on its share of some quantity (e.g., volume or 

cubic-foot-miles) or its share of revenue or attributable costs.  Id.  However, the different 

methods of cost allocation “often produce wildly different results for the costs allocated 

to individual products” leading to adverse economic effects.  Id. at 8-9.  This is because 

fully distributed cost allocation would impact the minimum prices the Postal Service 

would be allowed to charge for its Competitive products.  Id. at 22.  Panzar notes, and 

the Commission concurs, that “[a]bove [attributable costs], a regulated firm like the 

Postal Service should be allowed to set markups that, in the judgement of Postal 

Service management, are responsive to the sensitivity of demands for the services and 

sensitive to competitors’ reactions” and constrained only by, in terms of Competitive 

products, “restrictions on discrimination that legislators and regulators set.”  Id. at 23. 

Additionally, Panzar notes that, “[t]here is no reason any particular allocation is 

better than any other because [fully distributed cost] allocation is, by definition, 

untethered from causation and thus bereft of any economic meaning.”  Id. at 9.  Forcing 

cost allocation or cost assignment methods that emulate fully distributed costing would, 

as Panzar notes, “undermine the ability of the Postal Service to successfully compete in 

a highly competitive package delivery business.”  Id. at 5, 6. 
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The concept of assigning relative cost shares to products via fully distributed 

costing has been rejected through the years by economists.  The 1968 Presidential 

Commission on Postal Organization (Kappel Commission) considered the 

modernization of the Postal Service, and was critical of the use of fully distributed 

costing in postal ratemaking, concluding that “[w]e do not believe that any fully-allocated 

costing is appropriate for rate-making.”133  Additionally, in 2003, this methodology was 

similarly criticized in testimony submitted by Professor Michael D. Bradley before the 

President’s Commission on the United States Postal Service, in which he compared 

various arbitrary methods of increasing cost allocation.134  Professor Bradley contended 

that “[e]fforts to further attribute institutional costs without an underlying causal basis will 

necessarily lead to distortionary cost measurements.”  2003 Bradley Testimony at 6. 

The following examples, modified from the 2003 Bradley Testimony, illustrate 

how the allocation of institutional costs equally among products, or based on relative 

shares of volume and attributable costs, can distort accurate costing.  See id., 

Appendix.  The examples assume the Postal Service offers three products:  Letters, 

Packages, and Expedited.135  The examples also assume that total costs equal 

$10,000,000, and under the costing methodology in use, 65 percent of costs are 

attributable to products ($6,500,000), and 35 percent of costs are institutional 

($3,500,000).  Table VI-3 displays the calculation of revenue, volume x rate, for all 

products.  Table VI-4 illustrates the contribution per product, revenue minus attributable 

                                            

133 Towards Postal Excellence, The Report of The President’s Commission on Postal 
Organization, June 1968, at 133 (Kappel Commission Report); see also id. at 30, 39, 130-31, 139; Panzar 
Paper at 12.  The phrases “fully distributed costing” and “fully-allocated costing” are used 
interchangeably. 

134 Testimony of Professor Michael D. Bradley before the President’s Commission on the United 
States Postal Service, The Postal Service Product Costing System, May 28, 2003, available at 
https://govinfo.library.unt.edu/usps/offices/domestic-finance/usps/pdf/Bradley.pdf (2003 Bradley 
Testimony). 

135 While these examples refer to products, the same conclusions would apply if these methods 
were used to allocate institutional costs to Competitive products as a whole rather than to individual 
products. 
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cost, in a scenario where no specific amount of institutional costs are allocated to 

products. 

Table VI-3 
Product Volume, Rates, and Revenue 

 

Product Volume Rate Revenue 

Letters 7,000,000 $0.60 $4,200,000 

Packages 2,000,000 $1.25 $2,500,000 

Expedited 1,000,000 $4.00 $4,000,000 

All Products 10,000,000  $10,700,000 

Source: This example is modified based on the 2003 Bradley Testimony, Appendix. 

 

Table VI-4 
Attributable Costs, Institutional Costs, and Institutional Cost Contribution 

 

Product Revenue Attributable 
Cost 

Institutional 
Cost 

Contribution 

Letters $4,200,000 $1,400,000  $2,800,000 

Packages $2,500,000 $1,600,000  $900,000 

Expedited $4,000,000 $3,500,000  $500,000 

All Products $10,700,000 $6,500,000 $3,500,000 $4,200,000 

Source: This example is modified based on the 2003 Bradley Testimony, Appendix. 

 

Each product contributes to defraying the institutional costs of the Postal Service 

to the extent its revenue exceeds its attributable costs.  In combination, these tables 

show a total contribution of $4.2 million to cover the $3.5 million in institutional costs, 

leaving the Postal Service with a profit of $700,000.  In addition, these tables indicate 

the Postal Service should continue offering each product because each product’s 

contribution is positive. 

The following three tables illustrate the distortions that occur when institutional 

costs are arbitrarily allocated.  The three allocation scenarios displayed are (1) Table VI-
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5, showing if allocation is equal amongst products, (2) Table VI-6, showing if allocation 

is based on product volume, or (3) Table VI-7, showing if allocation based on 

attributable cost shares. 

Table VI-5 
Institutional Cost Allocated Equally 

 

Product Revenue Attributable 
Cost 

Institutional 
Cost 

Total Cost Contribution 

Letters $4,200,000 $1,400,000 $1,166,667 $2,566,667 $1,633,333 

Packages $2,500,000 $1,600,000 $1,166,667 $2,766,667 -$266,667 

Expedited $4,000,000 $3,500,000 $1,166,667 $4,666,667 -$666,667 

All Products $10,700,000 $6,500,000 $3,500,000 $10,00,000 $700,000 

Source: This example is modified based on the 2003 Bradley Testimony, Appendix. 

 
Table VI-5 shows “the same total profit as before, but the relative contribution 

signals are mixed,” with Packages and Expedited products appearing unprofitable and 

indicating that those products are detrimental to the Postal Service’s profitability.  Id. at 

10. 

Table VI-6 
Institutional Cost Allocated by Relative Volume 

 

Product Revenue Attributable 
Cost 

Institutional 
Cost 

Total Cost Contribution 

Letters $4,200,000 $1,400,000 $2,450,000 $3,850,000 $350,000 

Packages $2,500,000 $1,600,000 $700,000 $2,300,000 $200,000 

Expedited $4,000,000 $3,500,000 $350,000 $3,850,000 $150,000 

All Products $10,700,000 $6,500,000 $3,500,000 $10,000,000 $700,000 

Source: This example is modified based on the 2003 Bradley Testimony, Appendix. 
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Table VI-7 
Institutional Cost Allocated by Relative Attributable Costs 

 

Product Revenue Attributable 
Cost 

Institutional 
Cost 

Total Cost Contribution 

Letters $4,200,000 $1,400,000 $753,846 $2,153,846 $2,046,154 

Packages $2,500,000 $1,600,000 $861,538 $2,461,538 $38,462 

Expedited $4,000,000 $3,500,000 $1,884,615 $5,384,615 -$1,384,615 

All Products $10,700,000 $6,500,000 $3,500,000 $10,000,000 $700,000 

Source: This example is modified based on the 2003 Bradley Testimony, Appendix. 

 
A similar distortive impact can be seen in Tables VI-6 and VI-7.  All products 

appear to be only slightly profitable when allocating institutional costs based on volume.  

However, when allocating institutional costs based on attributable cost shares, Letters 

appear to be extremely profitable and Expedited products appear to be extremely 

unprofitable.  Furthermore, Tables VI-6 through VI-7 indicate that, depending on the 

approach used to allocate institutional cost shares, the institutional costs allocated to 

each product and each product’s apparent profitability can range wildly.  With no 

rational basis for preferring one allocation method over another, the arbitrary selection 

of cost assignment can create vastly differing impressions of the financial viability of the 

products.  This is significant because the Postal Service uses costing and profitability 

data to make decisions related to pricing, among other things.  As the 1993 Bradley, et 

al., Paper notes, “[w]hether a firm is regulated or not, correct product costs are among 

the most critical pieces of information that should be available to the firm’s top 

management” because “[w]ithout proper product costs, the firm cannot set appropriate 

prices or rates and may make pricing and production decisions which lead to reduced 

profits or even losses.”  1993 Bradley, et al., Paper at 133.  

The above examples illustrate the potential harm of allocating or assigning a 

portion of institutional costs to Competitive products, by making some of those products 
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inaccurately appear unprofitable.136  Such an occurrence could force the Postal Service 

to cease offering products that are, in actuality, improving its finances by helping to 

cover institutional costs, or alternatively, to raise the prices of those products to an 

unsustainable level.  Either outcome would lead to less rigorous competition in the 

market.  Customers would have fewer options and there would be fewer constraints on 

the prices charged by competitors.  Furthermore, if the Postal Service were to cease 

offering a product erroneously deemed “unprofitable,” the allocated or assigned portion 

of institutional costs would then be forced upon the remaining Postal Service 

Competitive products, and, eventually, Market Dominant products.  The Commission 

maintains that allocating or assigning shares of non-causal, institutional costs leads to 

misleading pricing signals that “can substantially distort otherwise sound economic 

decision-making.”  See Macher Paper at 3. 

Additionally, if the Commission were to set the 39 U.S.C. § 3633(a)(3) price floor 

too high, there is a potential risk of creating a price umbrella.  See Section V.B.2., 

supra.  For instance, federal courts have cautioned that using fully distributed costing to 

set a regulatory price floor could erect a price umbrella that would shield competitors 

from full price competition.137  Notably, the U.S. Court of Appeals for the Seventh Circuit 

has observed that “FDC [fully distributed costing] is, at best, a rough indicator of an 

appropriate rate ceiling for regulatory purposes and should not be used as a measure of 

the minimum price permissible in a competitive market.”  MCI Commc’ns Corp., 708 

F.2d at 1117 (emphasis omitted).  Thus, setting the appropriate share too high creates a 

                                            

136 Jeffery T. Macher and John W. Mayo, Pricing Package Delivery Services through Fully 
Distributed Cost…Say it Isn’t So!, October 2020, at 2 (Macher Paper). 

137 See, e.g., MCI Commc’ns Corp. v. Am. Tel. & Tel. Co., 708 F.2d 1081, 1117 (7th Cir. 1983), 
cert. denied, 464 U.S. 891 (1983) (“When a price floor is set substantially above marginal or incremental 
cost a price ‘umbrella’ is created which allows less efficient rivals to remain in the market sheltered from 
full price competition.”) (emphasis in original); Ne. Tel. Co. v. Am. Tel. & Tel. Co., 651 F.2d 76, 87 (2d 
Cir.1981), cert. denied, 455 U.S. 943 (1982) (“Establishing a pricing floor above marginal cost would 
encourage underutilization of productive resources and would provide a price ’umbrella’ under which less 
efficient firms could hide from the stresses and storms of competition.”). 
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real risk of the regulator inadvertently cartelizing the market—setting a price floor that 

would be treated as a price umbrella by the Postal Service’s competitors (creating an 

environment under which competitors could raise their prices to match the Postal 

Service’s prices)—and thereby distorting fair competition and harming consumers.  

Such results would be contrary to the purpose of the governing statute, including 39 

U.S.C § 3633(a)’s aim of preventing unfair competition, 39 U.S.C. § 3633(b)’s aim of 

reviewing the minimum contribution, and the overall pro-competitive aims of the PAEA’s 

scheme for regulating Competitive products. 

The Commission determines that the above-described harms from arbitrarily 

allocating institutional cost is much greater than the possibility of the Postal Service 

engaging in anticompetitive pricing as a result of not allocating institutional costs.  

Nevertheless, the Commission also considers the alleged harms that may result from 

declining to adopt an approach that would allocate institutional costs on a non-causal 

basis or without any basis in principles that would be considered economically sound.  

On appeal, UPS argued that the Commission’s dynamic formula-based approach was 

“designed to guard only against Postal Service prices being too high, and provides for 

no consideration of whether prices are artificially low.  UPS Brief at 40.  Under certain 

circumstances, the Postal Service could theoretically price Competitive products in 

compliance with the provisions in 39 U.S.C. § 3633(a), but below market-based profit 

maximizing price levels, in order to gain market share.  As described below, the 

Commission finds this potential alleged harm to be speculative. 

First, there is no evidence on this record to indicate that the Postal Service has 

ever engaged in anticompetitive pricing of Competitive products.138  The mere fact that 

institutional costs cannot be allocated does not, by itself, mean that the Postal Service 

                                            

138 The Commission examined a wide body of evidence concerning this issue.  See, e.g., Order 
No. 4963 at 4-12, 49-50, 119-23, 126-32, 134, 135-37, 187; Order No. 4402 at 35-37, 54-68. 
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has an unfair competitive advantage with respect to Competitive products.  As the 

Commission has explained previously, the available evidence suggests that the market 

is healthy and competitive.139  There is no evidence that the Postal Service has 

engaged in anticompetitive pricing of Competitive products; to the contrary, the 

evidence suggests that the Postal Service is incentivized to maximize Competitive 

product profits, and its market conduct has been in line with what would be expected of 

a profit-maximizing firm: increasing contribution, and actively competing.140  The Postal 

Service has consistently increased Competitive product prices above inflation and 

Competitive product contribution has increased from 5.67 percent in FY 2007 to 31.1 

percent of institutional costs in FY 2020.141  Notably, Competitive product contribution to 

institutional costs has always exceeded the amount required under the appropriate 

share, often by a significant margin.142 

Second, the Commission is not persuaded that the Postal Service will be 

motivated to engage in anticompetitive pricing of Competitive products in the future.  To 

the contrary, the Postal Service has inherent incentives to exercise reasonable business 

judgment to avoid doing so.  As the Commission has previously noted, Market 

Dominant product volume has been in decline for the past two decades, resulting in 

declines in revenue and contribution to institutional costs, which has worsened the 

Postal Service’s financial condition.  See Order No. 4963 at 61.  Constrained by a price 

cap, “the Postal Service cannot seek to maximize profits on those products in order to 

                                            

139 See, e.g., Order No. 4963 at 4-12, 49-50, 119-23, 126-32, 134, 135-37, 187; Order No. 4402 
at 35-37, 54-68. 

140 See, e.g., Order No. 4963 at 4-12, 49-50, 60-62, 126-32; Order No. 4742 at 16; Order No. 
4402 at 35-37, 74-75. 

141 See Order No. 4402 at 52; FY 2020 ACD at 92; see also Order No. 4402 at 11-15; Order No. 
4963 at 4-12. 

142 See FY 2020 ACD at 91-95; FY 2019 ACD at 86-89; FY 2018 ACD at 112-17; Order No. 4402 
at 52-53. 
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limit the decline in their institutional cost contribution.”  Id.  By necessity, the Postal 

Service must “seek to maximize the profits of its competitive products where the 

greatest pricing flexibility exists.”  Id.  The Postal Service is then able to help offset the 

contribution deficit left by non-compensatory Market Dominant products.  Id.  The Postal 

Service’s negative financial circumstances and the constraints on Market Dominant 

price increases create a strong incentive for the Postal Service to set prices that 

maximize the contribution from Competitive products.143 

Third, assuming arguendo that declining to adopt an approach that would 

allocate institutional costs on a non-causal basis or without any basis in economically 

sound principles would allow the Postal Service to underprice Competitive products, 

such anticompetitive behavior would be reflected through the Commission’s dynamic 

formula-based approach.  This is because the Commission’s formula accounts for the 

Postal Service’s absolute market power with respect to its Competitive products and 

captures the change in the Postal Service’s market position in the market for 

competitive postal services from year-to-year.  Essentially, if the Postal Service were 

able to derive any benefit to its market power or market position by virtue of costs being 

classified as institutional, the dynamic formula-based approach would account for it and 

the appropriate share would increase.  Additionally, should the Postal Service’s pricing 

behavior change or contribution to institutional costs begin to decline, the Commission 

                                            

143 “[G]iven the low volume of competitive products relative to the Postal Service’s overall 
operations, underpricing competitive products would not be effective in significantly expanding the Postal 
Service’s scale.”  Order No. 4402 at 74.  In addition to external oversight from the Commission in 
enforcing the provisions of 39 U.S.C. § 3633(a), the Postal Service remains subject to external oversight 
from Congress, the U.S. Government Accountability Office, and the Postal Service Office of Inspector 
General.  Furthermore, the Governors also oversee Postal Service management.  Thus, while the Postal 
Service lacks shareholders, it does not lack outside oversight to hold the Postal Service accountable for 
its financial and operational performance.  Overall, the low prospect of a potential reward for, and the 
considerable risks of, the Postal Service engaging in anticompetitive behavior illustrates that the Postal 
Service’s profit-maximizing incentives are stronger than any potential theoretical incentive to expand its 
scale at the expense of profit. 
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retains the authority to revisit the appropriate share requirement at any time in order to 

reassess the elements of 39 U.S.C. § 3633(b).  See Order No. 1276.  Thus, the 

Commission’s determination to retain the appropriate share serves as a margin of 

safety against any possibility of the Postal Service having an unfair competitive 

advantage. 

Furthermore, the Commission closely monitors and examines changes in 

attributable and institutional costs as part of its annual compliance review process.144  

For example, generally the Commission expects that changes in institutional costs 

would be explainable, e.g., inflation, labor, transportation, workers’ compensation, or 

other employee-related benefits.  Should the Commission determine that changes in the 

Postal Service’s institutional costs were atypical or potentially the result of operational 

changes as it relates to Competitive products, the Commission retains the authority to 

revisit the appropriate share requirement at any time in order to reassess the elements 

of 39 U.S.C. § 3633(b). 

As a final matter, the Commission questions whether declining to adopt an 

approach that would allocate institutional costs on a non-causal basis or without any 

basis in economically sound principles would actually lead to a cognizable economic 

harm to any party.  Section 3633(a) is focused on preventing unfair competition on the 

part of the Postal Service—not protecting specific individual competitors. 

 Conclusion 

With respect to attributable costs, the Commission reiterates that each provision 

of 39 U.S.C. § 3633(a)(1) through (3) implements a price floor, and that the costs 

considered as part of each price floor impact Postal Service Competitive product pricing 

                                            

144 Docket No. ACR2020, Financial Analysis of United States Postal Service Financial Results 
and 10-K Statement Fiscal Year 2020 Revised—November 4, 2021, at 80-98 (Revised FY 2020 Financial 
Report). 
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in some way.  Double-counting “uniquely or disproportionately associated” costs, which 

are already included in the price floor of 39 U.S.C. § 3633(a)(3), and including them 

again (for instance as a separate term within the Commission’s dynamic formula-based 

approach), is not consistent with 39 U.S.C. § 3633 and would harm the Postal Service.  

Such an inclusion would unnecessarily inflate the price floor implemented by 39 U.S.C. 

§ 3633(a), leading to inefficient pricing; a result that is economically unsound.  

Furthermore, it is critical to note that these costs are not ignored by the Commission, 

but instead are already expressly considered in its review pursuant to 39 U.S.C. § 

3633(b) by their use in calculating one of the formula’s two main components, the 

Competitive Contribution Margin.  Any further incorporation of attributable costs would 

be unnecessary, economically unsound, and harmful to the Postal Service and its 

competitive business. 

With respect to institutional costs, under the Commission’s current cost 

attribution principles, there are no costs classified as institutional that can be identified 

as “uniquely or disproportionately associated” with Competitive products.  Although a 

portion of institutional costs are, in part, related to the provision of Competitive products, 

these costs are also, in part, related to the provision of Market Dominant products.  

These costs occur because Competitive and Market Dominant products are 

simultaneously processed and delivered through a shared network that exhibits 

economies of scale and scope.  Therefore, they cannot be separately identified and 

linked to either Market Dominant or Competitive products.  For the reasons discussed 

above, the Commission finds that there are no costs meaningfully related to the 

provision of Competitive products within institutional costs that can be identified as 

“uniquely or disproportionately associated with any competitive products.” 

If it were possible for the Commission to “account for” any quantifiable amount of 

the residual costs that are classified as institutional and related to Competitive products 

in a meaningful way and assign those costs to Competitive products, it would do so.  
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However, as explained above, no methodology exists that would provide a reasonable 

basis for the allocation or assignment of such costs.  With any methodology, the 

allocation of those costs can either be accurate or inaccurate.  Accurate cost allocation 

can protect against cross-subsidization and anticompetitive pricing practices.  However, 

as previously illustrated, any attempt to assign costs in a non-causal way is 

economically unsound because it would send inefficient pricing signals as it relates to 

the Postal Service’s Competitive products, which would harm the Postal Service’s ability 

to compete. 

Double-counting the attributable costs (which are already reflected in the price 

floor of 39 U.S.C. § 3633(a)(3) via the two other base price floors of 39 U.S.C. 

§ 3633(a)(1)-(2) and the Competitive Contribution Margin), and/or including institutional 

costs (which lack an economically sound basis on which to quantify the degree to which 

such costs are meaningfully related to the provision of Competitive products), would 

also be harmful to the Postal Service and its competitive business.  Either approach 

would result in setting a minimum contribution level that would present a distorted view 

of the financial performance of the Postal Service’s Competitive products, and thereby 

send inefficient pricing signals to the Postal Service.  Such a result would run counter to 

the PAEA’s intent to allow the Postal Service to have the pricing flexibility to compete in 

a competitive marketplace. 

B. The Prevailing Competitive Conditions in the Market and Other Relevant 
Circumstances 

In addition to considering “the degree to which any costs are uniquely or 

disproportionately associated with any competitive products” each time it reviews the 

appropriate share, the Commission must consider “all relevant circumstances, including 

the prevailing competitive conditions in the market.”  39 U.S.C. § 3633(b).  In Order No. 

4963 and prior orders in this docket, the Commission implemented a formula-based 
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approach to setting the appropriate share that was designed to capture these 

considerations. 

 The Formula-Based Approach 

a. Basis 

In prior orders in this docket, the Commission explained the conceptual basis for 

its dynamic formula-based approach.145  Before proposing this approach in this docket, 

the appropriate share was set at a static 5.5 percent of institutional costs.  See Section 

IV.C., supra.  However, the Commission noted significant developments that had taken 

place in the market for competitive postal services since the appropriate share was 

initially set, including surging demand, the development of “co-opetition” between 

competitors in the market, steady increases in revenue and profit for all competitors, 

and growth in the Postal Service’s market share and Competitive product volume.146  In 

Order No. 4963, the Commission provided an in-depth discussion of the development of 

the market for competitive postal services since 2007, describing the changes in e-

commerce, as well as changes in market share, revenue, and pricing for the main 

competitors in the market.  Order No. 4963 at 4-12. 

While the Commission concluded that the market for competitive postal services 

remained healthy and competitive, the Commission found it appropriate to implement a 

dynamic approach to setting the appropriate share that would be more responsive to 

changing market conditions and would more transparently tie the appropriate share to 

the prevailing competitive conditions in the market and other relevant circumstances.  

Order No. 4963 at 19-20, 29; Order No. 4402 at 12.  The Commission historically took 

into account qualitative considerations when evaluating these factors.  Order No. 4963 

                                            

145 Order No. 4963 at 19-29; Order No. 4742 at 47-57; Order No. 4402 at 11-53. 

146 See Order No. 4963 at 4-12, 20; Order No. 4402 at 12. 
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at 20; Order No. 4402 at 8-11.  The Commission found that the majority of these 

qualitative considerations would be implicitly captured by evaluating the Postal Service’s 

market power in the market for competitive postal services.  Order No. 4963 at 20; 

Order No. 4742 at 49-52, 55-57. 

Market power is a firm’s ability to price a product or service higher than the cost 

of producing it.  Order No. 4963 at 20.  Generally, the higher a firm is able to price its 

products above costs, the more market power the firm possesses.  Id.  However, a 

firm’s market power is constrained both by the elasticity of demand for its products (i.e., 

the highest price its customers are willing to pay), and by the firm’s market share and 

the conduct and performance of other competitors competing in the market.  Id. at 

20-21.  As a result, market power as a concept embodies both absolute and relative 

aspects—a firm’s absolute market power is its ability to raise prices with respect to its 

own customers, while its relative market power (i.e., its market position), is its capacity 

to exercise market power relative to its competitors.  Id. at 21. 

The Postal Service’s absolute market power and market position determine the 

capacity of Competitive products collectively to generate profit that can be contributed to 

institutional costs.  Id. at 21-22.  The formula-based approach is designed to determine 

the year-over-year change in this capacity and adjust the appropriate share upwards or 

downwards accordingly.  Id. at 22.  Such an approach implicitly captures the competitive 

conditions in the market for competitive postal services, because those conditions are 

reflected in the Postal Service’s market power and market position.  Id. at 29. 

b. Operation 

The formula is made up of two components: the Competitive Contribution Margin 

and the Competitive Growth Differential.  The Competitive Contribution Margin 

measures the Postal Service’s absolute market power with respect to its Competitive 

products.  Id. at 22-24.  The Competitive Growth Differential measures the change in 
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the Postal Service’s market position in the market for competitive postal services from 

year-to-year.  Id. at 25-26. 

The Competitive Contribution Margin is a modified form of a traditional Lerner 

index, which measures the difference between the marginal cost of producing a product 

and the amount of revenue a firm is able to realize from that product.  Id. at 23; Order 

No. 4402 at 17.  The Competitive Contribution Margin is calculated as follows: 

𝐶𝑜𝑚𝑝𝑒𝑡𝑖𝑡𝑖𝑣𝑒 𝐶𝑜𝑛𝑡𝑟𝑖𝑏𝑢𝑡𝑖𝑜𝑛 𝑀𝑎𝑟𝑔𝑖𝑛 =  
𝑇𝑜𝑡𝑎𝑙 𝑅𝑒𝑣𝑒𝑛𝑢𝑒 − 𝑇𝑜𝑡𝑎𝑙 𝐴𝑡𝑡𝑟𝑖𝑏𝑢𝑡𝑎𝑏𝑙𝑒 𝐶𝑜𝑠𝑡

𝑇𝑜𝑡𝑎𝑙 𝑅𝑒𝑣𝑒𝑛𝑢𝑒
 

Order No. 4963 at 23.  It assesses the Postal Service’s market power with respect to all 

Competitive products collectively for a given fiscal year based on the difference 

between the total attributable cost of producing Competitive products collectively and 

the amount of revenue the Postal Service is able to realize from Competitive products 

collectively.  Id. at 23-24.  Through the operation of the formula, this result is then 

compared to the prior year in order to assess the year-over-year change.  Id. at 22-23.  

Values for the Competitive Contribution Margin should typically range between 0 and 1, 

with higher values indicating more market power. Id. at 24; Order No. 4402 at 36. 

The second formula component, the Competitive Growth Differential, is designed 

to assess the growth or decline of the Postal Service’s market position from year-to-year 

and captures the change in the size of the Postal Service’s competitive business 

relative to that of its competitors.  Order No. 4963 at 25; Order No. 4742 at 23, 27.    

This is determined by comparing the year-over-year change in the Postal Service’s 

Competitive product revenue to the year-over-year change in the collective revenue of 
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the Postal Service’s competitors in the market for competitive postal services.147  This 

relative growth is then weighted by the Postal Service’s market share.148  The 

Competitive Growth Differential is calculated as follows: 

𝐶𝑜𝑚𝑝𝑒𝑡𝑖𝑡𝑖𝑣𝑒 𝐺𝑟𝑜𝑤𝑡ℎ 𝐷𝑖𝑓𝑓𝑒𝑟𝑒𝑛𝑡𝑖𝑎𝑙 =  𝑀𝑎𝑟𝑘𝑒𝑡 𝑆ℎ𝑎𝑟𝑒𝑈𝑆𝑃𝑆 ∗ (%∆𝑅𝑒𝑣𝑒𝑛𝑢𝑒𝑈𝑆𝑃𝑆 − %∆𝑅𝑒𝑣𝑒𝑛𝑢𝑒𝐶&𝑀) 

Order No. 4963 at 25.  Weighting by the Postal Service’s market share reduces the 

influence of the Postal Service’s relative growth on the appropriate share, which reflects 

the constraints that the Postal Service’s competitors and its market share place on its 

capacity to generate greater contribution from Competitive products.  Id. at 25; Order 

No. 4742 at 26-28.  As the Postal Service gains market share, the magnitude of this 

reduction decreases, because the Postal Service faces fewer constraints on its ability to 

gain revenue relative to its competitors.  Order No. 4963 at 25. 

Revenue data for the Postal Service are drawn from the annual Product 

Finances Analysis that the Commission produces each year based on financial 

reporting from the Postal Service, while revenue data for the Postal Service’s 

competitors are drawn from United States Census Bureau data specific to the “Couriers 

and Messengers,” or “C&M,” subsector of the economy.149  All revenue data are 

adjusted for inflation. Order No. 4963 at 25-26; Order No. 4742 at 24-25, 29. 

                                            

147 Order No. 4963 at 25; Order No. 4742 at 23.  The Commission uses revenue rather than 
volume to measure the size of the market because there are problems of both availability and 
comparability associated with the relevant volume data.  Order No. 4402 at 23; Order No. 4742 at 24. 

148 Order No. 4963 at 25; Order No. 4742 at 23-24.  The Postal Service’s market share is 
calculated as: 

𝑀𝑎𝑟𝑘𝑒𝑡 𝑆ℎ𝑎𝑟𝑒𝑈𝑆𝑃𝑆 =  
𝑅𝑒𝑣𝑒𝑛𝑢𝑒𝑈𝑆𝑃𝑆

𝑅𝑒𝑣𝑒𝑛𝑢𝑒𝑈𝑆𝑃𝑆 + 𝑅𝑒𝑣𝑒𝑛𝑢𝑒𝐶&𝑀

 

Id. 

149 Order No. 4963 at 25-26; Order No. 4402 at 23-27.  These revenue sources are discussed in 
greater detail in prior orders in this docket.  See Order No. 4963 at 25-26; Order No. 4402 at 23-29. 
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The full formula, including both the Competitive Contribution Margin and the 

Competitive Growth Differential, is as follows: 

𝐴𝑆𝑡+1 = 𝐴𝑆𝑡 ∗ (1 + %∆𝐶𝐶𝑀𝑡−1 + 𝐶𝐺𝐷𝑡−1) 

𝐼𝑓 𝑡 = 0 = 𝐹𝑌 2007,  𝐴𝑆 = 5.5% 

Where, 

AS = Appropriate Share150 

CCM = Competitive Contribution Margin 

CGD = Competitive Growth Differential 

t = Fiscal Year 

Order No. 4963 at 25. 

Under the formula-based approach, the appropriate share is adjusted annually by 

using the formula to calculate the minimum appropriate share for the upcoming fiscal 

year, and the updated figure is reported as part of the Commission’s ACD.151  In order 

to calculate an upcoming fiscal year’s appropriate share percentage (𝐴𝑆𝑡+1), the formula 

multiplies one plus the sum of the prior fiscal year’s Competitive Growth Differential and 

percentage change in the Competitive Contribution Margin, (1 + %∆𝐶𝐶𝑀𝑡−1 +

𝐶𝐺𝐷𝑡−1), by the current fiscal year’s appropriate share (𝐴𝑆𝑡).152  Both components of the 

formula are given equal weight.  Order No. 4963 at 27; Order No. 4742 at 43-46. 

                                            

150 This figure is expressed as a percentage and rounded to one decimal place for simplicity and 
consistency with the Commission’s past practice of expressing an appropriate share using one decimal 
place.  Order No. 4963 at 26, n.59; Order No. 4742 at 38, n.46. 

151 Order No. 4963 at 27; Order No. 4742 at 38-39.  For an example of how the formula functions 
from year-to-year, see Order No. 4742 at 39-40. 

152 Order No. 4963 at 27; Order No. 4742 at 39. 
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The formula is recursive in order to incorporate year-over-year changes in the 

market for competitive postal services, with the formula’s calculation beginning in FY 

2007 with an appropriate share value of 5.5 percent.  Order No. 4963 at 27; Order No. 

4742 at 40.  FY 2007 was the first full fiscal year after the PAEA was enacted, and the 

5.5 percent value was based on Competitive products’ historic contribution to 

institutional costs at that time.  Order No. 4963 at 27; Order No. 4742 at 30-31.  Thus, a 

recursive calculation allows the resulting appropriate share to capture the impact of 

market fluctuations since the PAEA’s enactment up to the present.  Order No. 4742 at 

40. 

c. Consideration of Statutory Criteria 

In prior orders in this docket, the Commission explained how the formula-based 

approach captures the majority of the qualitative considerations that the Commission 

historically relied upon in evaluating the prevailing competitive conditions in the market 

and other relevant circumstances.  Order No. 4963 at 28-29; Order No. 4742 at 49-52, 

55-57.  With respect to the prevailing competitive conditions in the market, the 

Commission has historically considered the existence (or nonexistence) of evidence of 

the Postal Service having a competitive advantage in the market for competitive postal 

services; changes to the Postal Service’s market share; and changes to the market for 

competitive postal services and the Postal Service’s competitors.  Order No. 4402 at 8-9 

(citing Order No. 1449 at 13-19). 

With respect to competitive advantage, the Competitive Contribution Margin is a 

measure of the Postal Service’s market power.  The higher the Competitive Contribution 

Margin, the more market power the Postal Service possesses, and an increase in the 

Competitive Contribution Margin indicates an increase in competitive advantage for 

Competitive products collectively.  Order No. 4742 at 9.  The Postal Service’s market 

share is directly incorporated into the Competitive Growth Differential.  Id. at 51.  Finally, 

changes to the market for competitive postal services and the competitors in it would be 
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captured by both formula components.  Market growth or contraction or the entry or exit 

of competitors would all be reflected in the changing revenues and market shares of the 

various competitors in the market, which serve as inputs to the formula components.  Id. 

at 51-52. 

With respect to other relevant circumstances, the Commission has, in the past, 

considered changes in Competitive product offerings and the mail mix; uncertainties in 

the marketplace; and the risks associated with setting the appropriate share either too 

high or too low.  Order No. 4963 at 162; Order No. 4402 at 45-46.  The formula-based 

approach captures changes caused by product transfers and changes to the mail mix.  

Order No. 4742 at 55.  The revenue associated with any mail volume shifting from the 

Market Dominant to the Competitive product category (whether as a result of a product 

transfer or of changing consumer demand) would be incorporated into both the 

Competitive Contribution Margin and the Competitive Growth Differential, both of which 

use Competitive product revenue as an input.  Id.  The formula-based approach also 

captures uncertainties in the market to the extent that changes in demand or other 

macroeconomic conditions result in changes in costs, revenue, and/or market share for 

the various competitors in the market, as these all serve as inputs to both formula 

components.  Id. at 56.  Similarly, efforts at innovation within the market for competitive 

postal services and changes in e-commerce would be reflected in the Competitive 

Growth Differential to the extent that they affected the Postal Service and its 

competitors’ respective revenues and market shares.  Id.  Finally, the formula-based 

approach accounts for the risks associated with setting the appropriate share too high 

by limiting increases in the appropriate share to no more than appropriate to account for 

growth in the Postal Service’s market power and market position.  Id.  The Commission 

continues to find the risks associated with the appropriate share being set too low to be 

minimal, both because there is no evidence of the Postal Service ever having engaged 

in anticompetitive behavior and because the Postal Service has strong incentives to 
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maximize profits and little incentive to underprice its Competitive products.153  To the 

extent any such theoretical risk does exist, the Commission finds that the formula-

derived appropriate share provides a sufficiently-high markup on Competitive product 

prices collectively to prevent any anticompetitive pricing by the Postal Service. 

 Changes in Prevailing Competitive Conditions and Other Relevant 
Circumstances Since 2019 and Evaluation of Formula Performance 

Since 2019, the market for competitive postal services has continued to evolve 

rapidly and many of the trends identified by the Commission in Order No. 4963 have 

accelerated.  The most significant development has been the COVID-19 pandemic, 

which has significantly increased parcel volumes for all competitors in the market as 

consumers have sought to minimize in-person shopping by shifting to e-commerce.  

The Postal Service’s Competitive product volume has increased 26 percent since FY 

2019, while Competitive product revenue has increased 27 percent.154  Revenue for the 

Postal Service’s competitors has increased 11 percent.155 

Despite the unforeseeable market growth that has occurred since 2019, the 

formula-based approach has functioned as intended.  Table VI-8 below, illustrates the 

recursive calculation of the appropriate share using the formula starting with an 

appropriate share of 5.5 percent, starting in FY 2007. 

  

                                            

153 See Section VI.A.2., supra; Order No. 4742 at 56-57; Order No. 4963 at 11-12. 

154 Docket No. ACR2020, Library Reference PRC-LR-ACR2020-NP1, March 29, 2021, Excel file 
“FY20 Summary NPLR-1.xlsx.” 

155 Docket No. ACR2020, Library Reference PRC-LR-ACR2020-10, March 29, 2021, folder “PRC-
LR-ACR2020-10,” Excel file “PRC-LR-ACR2020-10,” tab “Competitive Growth Differential.” 
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Table VI-8 
Calculation of Appropriate Share, 

FY 2007-FY 2021 
 

Fiscal 
Year 

Appropriate Share 
for the Current 

Year  

(𝐴𝑆𝑡) 

Percentage Change 
in Competitive 

Contribution Margin 
for the Prior Year 

(%∆𝐶𝐶𝑀𝑡−1) 

Competitive 
Growth 

Differential for 
the Prior Year 

(𝐶𝐺𝐷𝑡−1) 

Appropriate Share 
for the Following 

Year 

(𝐴𝑆𝑡+1) 

FY 2007 5.5% N/A N/A 5.5% 

FY 2008 5.5% 0.0% 0.0% 5.5% 

FY 2009 5.5% -5.9% 0.7% 5.2% 

FY 2010 5.2% 13.4% 1.2% 6.0% 

FY 2011 6.0% 15.7% 1.0% 7.0% 

FY 2012 7.0% -7.9% -0.2% 6.4% 

FY 2013 6.4% 3.7% 2.7% 6.8% 

FY 2014 6.8% 5.5% 2.5% 7.3% 

FY 2015 7.3% 0.4% 1.2% 7.4% 

FY 2016 7.4% -2.6% 0.2% 7.2% 

FY 2017 7.2% 18.1% 1.4% 8.6% 

FY 2018 8.6% 1.3% 1.1% 8.8% 

FY 2019 8.8% 0.1% 0.4% 8.8% 

FY 2020 8.8% 3.5% -0.2% 9.1% 

FY 2021 9.1% 7.2% 3.0% 10.0% 

Source: Docket No. ACR2020, Library Reference PRC-LR-ACR2020-10, folder “PRC-LR-ACR2020-10,” 
Excel file “PRC-LR-ACR2020-10,” tab “Competitive Growth Differential.” 

As can be seen in Table VI-8, the appropriate share increased for FY 2021 and 

FY 2022 in response to increases in both the Competitive Contribution Margin and, to a 

lesser extent, the Competitive Growth Differential.  The growth in the Competitive 

Contribution Margin represents an increase in the Postal Service’s absolute market 

power arising due to elevated demand and limited supply in the market for competitive 
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postal services.156  However, the more modest growth in the Competitive Growth 

Differential reflects the fact that while the overall size of the market for competitive 

postal services by revenue has increased significantly from FY 2019 to FY 2020 (14 

percent), the Postal Service’s market share has only increased by approximately 2.1 

percentage points.157  The Postal Service’s competitors still control approximately 78 

percent of the market for competitive postal services.  Id.  Furthermore, as the analysis 

in Order No. 4963 showed, cumulative price increases for the three largest competitors 

in the market for competitive postal services have tended to converge, which is 

indicative of a healthily competitive market.  Order No. 4963 at 11-12. 

The Postal Service and its major competitors have continued to raise rates since 

FY 2019.158  Additionally, even as the boom in demand due to the COVID-19 pandemic 

has slightly declined, competition in this market has continued to flourish.159  Since FY 

2019, the two largest parcel carriers that compete with the Postal Service have done 

well in terms of both volume and earnings.  For the fiscal year that ended May 31, 2021, 

                                            

156 The increase in the Competitive Contribution Margin is also partially driven by composition 
changes in the Competitive product mail mix.  Specifically, if a product that the Postal Service exercises 
more market power over grows faster than one that the Postal Service exercises less power over, the 
Competitive Contribution Margin will increase because the Postal Service will have more market power 
with respect to the group of Competitive products collectively. 

157 Docket No. ACR2020, Library Reference PRC-LR-ACR2020-10, folder “PRC-LR-ACR2020-
10,” Excel file “PRC-LR-ACR2020-10,” tab “Competitive Growth Differential.” 

158 See, e.g., LOJISTIC, 2021 Carrier General Price Increase, available at 
https://files.lojistic.com/files/white-papers/UPS-Fedex-General-Price-Increase-History.pdf, Docket No. 
CP2021-28, Order Approving Price Adjustments for Domestic Competitive Products, December 9, 2020 
(Order No. 5773). 

159 Paul Ziobro, Wall Street Journal, UPS Ships Fewer Packages as Pandemic Boom Wanes, 
July 27, 2021, available at https://www.wsj.com/articles/ups-ships-fewer-packages-as-pandemic-boom-
wanes-11627393863?st=gznj64stitr4eug&reflink=desktopwebshare_permalink; Paul Ziobro, Wall Street 
Journal, Coronavirus Shifts Pricing Power to UPS and FedEx, and They Are Using It July 29, 2020, 
available at https://www.wsj.com/articles/coronavirus-shifts-pricing-power-to-ups-and-fedexand-they-are-
using-it-11596026588?st=yfg9z33b0vng3q4&reflink=desktopwebshare_permalink. 
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FedEx saw record profit and revenue.160  Since FY 2019, revenue for its Express U.S. 

domestic package segment has grown by approximately 8.6 percent, and its Ground 

segment revenue has grown by approximately 48.8 percent.  See FedEx FY 2021 Form 

10-K at 113.  Additionally, UPS increased volume across all products, particularly in 

residential ground services.  UPS reported 13.1 percent growth in its total average daily 

package volume and 15.1 percent growth in total revenue from Calendar Year (CY) 

2019 to CY 2020 in its U.S. Domestic Package Operations, as well as a 0.9 percent 

increase in average revenue-per-package.161  Both carriers have implemented 

aggressive rate increases and pricing changes since FY 2019, without an adverse effect 

on their businesses, as evidenced by their continued profitability.162  Additionally, 

Amazon has continued to grow its own delivery capabilities.163  The ability of this 

relatively new market entrant to successfully expand to compete with incumbents 

provides further evidence of healthy competition in the market for competitive postal 

services. 

                                            

160 See FedEx 2021 Annual Report, at 1, available at 
https://s21.q4cdn.com/665674268/files/doc_financials/annual/2021/389437(1)_12_FedEx_AR_WR.pdf.  
For purposes of FedEx reporting, FY 2021 covers June 1, 2020 through May 31, 2021; FY 2020 covers 
June 1, 2019 through May 31, 2020.  See FedEx Corporation, 2021 Report on Form 10-K, July 19, 2021, 
at 4, available at https://www.sec.gov/ix?doc=/Archives/edgar/data/1048911/000156459021037031/fdx-
10k_20210531.htm (FedEx FY 2021 Form 10-K). 

161 See United Parcel Service, Inc., 2020 Report on Form 10-K, February 22, 2021, at 28, 
available at https://www.sec.gov/ix?doc=/Archives/edgar/data/0001090727/000109072721000013/ups-
20201231.htm (UPS CY 2020 Form 10-K).  For purposes of UPS reporting, CY 2020 covers January 1, 
2020 through December 31, 2020; CY 2019 covers January 1, 2019 through December 31, 2019.  See, 
e.g., UPS CY 2020 Form 10-K at 21.  Additionally, Residential Ground and SurePost average daily 
volumes increased by approximately 35 percent and 39 percent for CY 2020, respectively.  Id. at 29. 

162 LOJISTIC, 2021 Annual Carrier General Price Increase, at 3, available at 
https://files.lojistic.com/files/white-papers/UPS-Fedex-General-Price-Increase-History.pdf. 

163 Jay Greene, Washington Post, Amazon’s big holiday shopping advantage: An in-house 
shipping network swollen by pandemic-fueled growth, November 27, 2020, available at 
https://www.washingtonpost.com/technology/2020/11/27/amazon-shipping-competitive-threat/. 
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Moreover, while the Postal Service’s Competitive product volumes have 

increased, they remain a relatively small part of overall mail volume, representing just 

5.5 percent of total mail in FY 2020.164  In addition, the Commission finds there have 

been no other changes since 2019 that constitute circumstances that should affect the 

calculation of the appropriate share and are not already captured by the formula.165 

In conclusion, the market for competitive postal services remains competitive and 

the formula-based approach has functioned as intended.  The formula-based approach 

continues to adequately capture the prevailing competitive conditions in the market and 

other relevant circumstances. 

 COMMISSION INVESTIGATION OF SPECIFIC COSTS RAISED BY UPS 

Throughout this proceeding and on appeal, UPS has alleged that there are 

specific costs uniquely or disproportionately associated with Competitive products that 

are not included in Competitive products’ attributable costs, and are inappropriately 

treated as institutional costs.  These include costs associated with new vehicle 

purchases, city carrier assistant costs, headquarters expenses, NSA transaction costs, 

data processing supplies and services, Inspection Service field support, building 

projects expenses, “U.S. Postal Service boxes,” supply personnel, city carrier street 

time, and package processing and delivery technology.  Most of these costs are very 

small in magnitude compared with the dynamic formula-based appropriate share 

                                            

164 Docket No. ACR2020, Library Reference PRC-LR-ACR2020-NP1, Excel file “20 
NonPublicRPW.xls.” 

165 Since Order No. 4963 was issued, there has been one product transfer to the Competitive 
product list, consisting of international negotiated service agreements (NSAs).  See Docket No. MC2020-
73.  There is also one product transfer to the Competitive product list currently pending, pertaining to the 
Bound Printed Matter Parcels product.  See Docket No. MC2021-78.  Product transfers are reflected in 
both components of the formula.  See Section VI.B.1.c., supra. 

Additionally, the Commission has reviewed its findings from Order No. 4402 with respect to the 
FTC Report, and concludes that no further events have occurred subsequent to the issuance of Order 
No. 4402 that would affect the ongoing validity of those findings.  See Section V.B., supra, n.99. 
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amount set by the Commission and attributing them to Competitive products would not 

have a material effect on Competitive profitability.  However, in order to clarify the 

record, the Commission explains why each cost is either already attributed to 

Competitive products or is properly classified as institutional. 

The explicit consideration of each of these costs in this Order more than satisfies 

the requirements of 39 U.S.C. § 3633(b) and the instructions of the D.C. Circuit in UPS 

II.  The Commission, as required by the court, fully explains how it considered “all costs 

uniquely or disproportionately associated with competitive products in setting the 

appropriate share, even if it has already accounted for those costs under § 3633(a)(1) 

and (a)(2).”  UPS II, 955 F.3d at 1051.  However, the court did not decide whether any 

given cost was, in fact, uniquely or disproportionately associated with Competitive 

products, and many costs do not fit that definition, as clarified by the court.  

Furthermore, even for costs that do meet the definition of being uniquely or 

disproportionately associated with Competitive products, the Commission is only 

required to consider them when determining what the appropriate share should be; 

there is no requirement that they have to be accounted for in any specific way.  Neither 

the PAEA nor UPS II require that any alteration be made to the appropriate share 

requirement to reflect such costs.  See UPS II, 955 F.3d at 1051.  Having considered 

the costs identified by UPS in light of its expertise in postal costing, economics, and 

policy, the Commission finds that alterations to the proposed rule are neither necessary 

nor appropriate.  The Commission invites further public comment on whether there are 

any additional costs that the Commission should consider.  If so, commenters are asked 

to specifically identify such costs. 

Furthermore, as a general matter, the Commission notes that if UPS contends 

that any of these costs should be attributed to Competitive products, either individually 

or collectively, then UPS can petition the Commission to initiate a rulemaking 

proceeding in which UPS may propose an alternative costing methodology for the 
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Commission to consider.  The Commission’s rules allow any interested party to petition 

the Commission to initiate proceedings to consider proposals to change an accepted 

analytical principle.166  These proceedings, which are filed in rulemaking dockets, are 

intended to improve the quality, accuracy, or completeness of data or data analysis in 

the reports the Postal Service submits each year to the Commission.  Id.  The 

Commission has long encouraged interested parties to bring such issues to the 

Commission’s attention,167 and a rulemaking docket is the appropriate forum for the 

types of allegations that UPS makes in this docket with respect to the Commission’s 

costing methodologies.  Additionally, the Commission has initiated a new rulemaking to 

identify priorities for future data collection and analytical work relating to the Postal 

Service’s periodic reports in order to develop an inventory of data collection and 

analysis needs, comprehensively evaluate those needs, and devise a plan for meeting 

those needs with input from any interested persons.168 

A. Effect of Competitive Product Volume Changes on the Postal Service’s 
Costs 

 Comments 

UPS asserts that increases in the Postal Service’s costs, including its institutional 

costs, are being driven by increases in competitive volumes, which are more labor-

                                            

166 See 39 C.F.R. § 3050.11(a).  The Commission may also initiate a proceeding to change an 
accepted methodological principal sua sponte.  Id. 

167 See, e.g., Docket No. RM2011-3, Order Closing Docket, November 3, 2015 (Order No. 2798) 
(closing a strategic rulemaking docket that identified and evaluated priorities to guide the Postal Service’s 
studies and data collection efforts and improve the accuracy of the Postal Service’s cost, volume, and 
revenue estimates used in its periodic reporting). 

168 See generally Docket No. RM2022-1, Notice and Order of Proposed Rulemaking on Periodic 
Reporting, October 8, 2021 (Order No. 6004). 
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intensive to process and require more transportation capacity.169  UPS asserts that 

under the current costing methodology, “[b]ecause those increased costs [are] not 

exclusively driven by competitive products,...much of the increase...[is] not attributed to 

competitive products.”  UPS Initial Reply Comments at 17.  UPS thus implies that such 

costs are uniquely or disproportionately associated with Competitive products.  Id.  UPS 

states that “if the Postal Service no longer sold competitive products, it could shed 

many...institutional costs as part of an efficient reorganization.”  Id. at 16 (emphasis 

omitted). 

 Commission Analysis 

UPS’s assertion that recent increases in the Postal Service’s costs are due to 

competitive mail volume growth vastly oversimplifies the relationship between the Postal 

Service’s product offerings and its costs.  There are numerous factors other than 

increases in Competitive product volumes that have significantly affected costs in recent 

years, some of which are discussed further below.  It should be noted, however, that 

overall trends in the Postal Service’s costs are not consistent with the scenario alleged 

by UPS.  If recent cost increases were primarily due to increases in Competitive product 

volumes, but the current costing methodology failed to properly attribute those costs to 

Competitive products, the Postal Service’s total costs would be increasing much faster 

than the costs attributed to Competitive products.  However, the net increase in the 

Postal Service’s total costs since FY 2013 is almost exactly equal to the net increase in 

                                            

169 Initial Comments of United Parcel Service, Inc. on Notice of Proposed Rulemaking to Evaluate 
the Institutional Cost Contribution Requirement for Competitive Products, January 23, 2017, at 2-3, 31 
(UPS Initial Comments); Reply Comments of United Parcel Service, Inc. on Notice of Proposed 
Rulemaking to Evaluate the Institutional Cost Contribution Requirement for Competitive Products, March 
9, 2017, at 16-17 (UPS Initial Reply Comments); Comments of United Parcel Service, Inc. on Revised 
Notice of Proposed Rulemaking to Evaluate the Institutional Cost Contribution Requirement for 
Competitive Products, September 12, 2018, at 8, 15-17 (UPS Comments on Revised NPRM). 
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Competitive products’ attributable costs over the same period, and between FY 2019 

and FY 2020 Competitive product attributable costs increased by far more than the 

Postal Service’s total costs.170  Furthermore, while institutional costs have generally 

trended upwards over time, recent year-to-year changes have not tracked annual 

changes in Competitive product volume, but rather have included both large increases 

and large decreases that were largely driven by changes in non-cash accounting 

expenses.  See Revised FY 2020 Financial Report at 82.  Moreover, Competitive 

products’ attributable costs have increased by nearly $7 billion since FY 2016, while 

institutional costs have actually decreased during the same period.171 

Institutional costs include costs for carrier network travel time, amortization of 

Retiree Health Benefits unfunded liability, amortization of Civil Service Retirement 

System unfunded liability apportioned to prior years, and various administrative costs.  

Revised FY 2020 Financial Report at 81.  Annual changes in institutional cost are 

primarily driven by accruals for retirement-related expenses, interest rate fluctuations 

that impact the Postal Service’s workers’ compensation liability, and increases in 

delivery network costs or changes due to restructuring routes.172  Since FY 2017, the 

largest changes have been in workers’ compensation costs, which have frequently been 

more significant than the combined annual changes in annuitant health benefits, 

                                            

170 See Docket No. ACR2013, Analysis of United States Postal Service Financial Results and 10-
K Statement for Fiscal Year 2013, March 18, 2014, Appendix A; Docket No. ACR2019, Financial Analysis 
of United States Postal Service Financial Results and 10-K Statement, Fiscal Year 2019, May 7, 2020, 
Appendix A; Revised FY 2020 Financial Report, Appendix A. 

171 See Docket No. ACR2016, Financial Analysis of United States Postal Service Financial 
Results and 10-K Statement, Fiscal Year 2016, March 31, 2017, Appendix A; Revised FY 2020 Financial 
Report, Appendix A. 

172 Id. at 82.  The Postal Service monitors and adjusts the design of its delivery routes to improve 
efficiency, but legal obligations to provide universal service constrain its ability to reduce network costs by 
reducing the geographic scope or frequency of delivery.  For an in-depth discussion on the universal 
service obligation, see PRC report titled Report on Universal Postal Service and the Postal Monopoly, 
December 19, 2008, available at https://www.prc.gov/docs/61/61628/uso%20report.pdf. 
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amortization of unfunded retirement funds, and other operational costs.  Revised FY 

2020 Financial Report at 82. 

B. New Vehicle Purchases 

 Comments 

The Postal Service is currently in the process of replacing its fleet of delivery 

vehicles.173  UPS alleges that the new vehicles that the Postal Service intends to 

procure are “UPS sized and style vehicles,”174 which are designed to accommodate 

increasing parcel delivery volumes and thus uniquely or disproportionately associated 

with Competitive products.175  UPS asserts that as of FY 2018, “only 34.3 [percent] of 

vehicle depreciation costs (which cover the cost of new trucks) [were] attributed to any 

products—and only 13.96 [percent] to domestic competitive products....”  UPS Reply 

Brief at 13 (emphasis omitted).  UPS argues that not requiring Competitive products to 

cover more of these costs allows the Postal Service to “set [Competitive product] prices 

below...costs.”  Id. 

 Commission Analysis 

Depreciation is the term used in accounting to measure the decline in an asset’s 

value spread over the asset’s economic life.  Under the current costing methodology 

vehicle depreciation costs are the sum of depreciation costs for four different cost 

                                            

173 See, e.g., United States Postal Service, Delivering for America: Our Vision and Ten-Year Plan 
to Achieve Financial Sustainability and Service Excellence, March 23, 2021, at 32-33, available at 
https://about.usps.com/what/strategic-plans/delivering-for-america/. 

174 UPS Initial Comments at 32 (citations omitted). 

175 See Reply Brief for Petitioner United Parcel Service, Inc. at 12-13, UPS II, No. 19-1026, (ECF 
Document No. 1814772, finalized Nov. 7, 2019 (UPS Reply Brief); see also UPS Brief at 33; UPS Initial 
Comments at 32-33. 
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components representing different types of vehicle activity: city delivery vehicles (used 

for both letter routes and SPRs); “vehicle service drivers;” vehicles used for rural 

delivery; and “other vehicles.”176 

Depreciation costs for “other vehicles” are considered entirely institutional 

because such vehicles are used for administrative purposes, not for mail delivery, and 

therefore are not specific to any particular mail product or group of products.  Id.  In FY 

2020 these made up 8.0 percent of total vehicle depreciation costs.177  The other three 

categories are related to mail delivery, and are attributed in the same proportions as the 

labor costs for the carriers operating the vehicles.  Id. at 20-5-20-8.  Because vehicles 

incur annual depreciation costs whether they are used actively for delivery or simply 

remain parked in a lot, vehicle depreciation costs do not vary proportionally with 

delivered volume. 

Depreciation costs for city delivery vehicles are attributed based on the attribution 

of city carrier labor costs.  Id. at 20-5-20-6.  For city carriers, costs associated with the 

time spent traveling between route sections, or to and from collection boxes, are 

considered institutional because these activities are incurred irrespective of mail volume 

and/or mail mix.  Id. file “CS07-20.docx” at 7-3.  They are not specific to any particular 

mail product or group of products.  The volume variabilities for city delivery vehicles are 

estimated separately for letter routes and SPRs, and the volume-variable costs are 

distributed based on the mix of products delivered by each route type.  Id. at 7-4-7-5.  

SPRs are primarily used for parcel and Competitive product delivery, while letter routes 

                                            

176 “Vehicle service drivers” “transport[ ] mail using postal-owned and leased 
vehicles[,]...generally...between post offices, stations, branches, Processing and Distribution 
Centers/Facilities..., Air Mail Centers/Air Mail Facilities..., Network Distribution Centers..., depots, and 
certain firm locations[,]...[as well as being] stationed at N[etwork] D[istribution] C[enter] facilities.”  FY20 
Summary Descriptions, file “CS08-20.docx” at 8-1.  “Other vehicles” “are used for administrative 
purposes.”  Id. file “CS20-20.docx” at 20-8. 

177 See id. at 20-1.  This is calculated as a percentage of total vehicle depreciation costs. 
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are primarily used for delivery of letters and Market Dominant products.  Id. at 7-1.  

Consequently, 84 percent of the total attributable costs for vehicle depreciation 

associated with SPRs were attributed to Competitive products in FY 2020, while 83 

percent of the attributable costs for vehicle depreciation associated with letter routes 

were attributed to Market Dominant products.178 

Similarly, the depreciation costs associated with vehicle service drivers and rural 

carriers are volume-variable to the same degree as vehicle service driver labor costs 

and rural carrier labor costs, respectively.  FY20 Summary Descriptions file CS07-

20.docx” at 20-7-20-8.  In total, 51 percent of the attributable costs for vehicle 

depreciation were attributed to Market Dominant products in FY 2020, while 49 percent 

were attributed to Competitive products.179  This is particularly notable considering that 

Market Dominant products made up 94.48 percent of the Postal Service’s total mail 

volume, whereas Competitive products made up only 5.52 percent.180  This illustrates 

that, contrary to UPS’s assertions, attribution of vehicle costs does reflect the fact that 

Competitive products impose costs that are disproportionate to their share of total 

volume. 

The institutional portion of vehicle depreciation costs is made up of depreciation 

costs associated with non-delivery-related administrative vehicles (Cost Component 

230, “Other” vehicles), as well as the depreciation costs associated with delivery-related 

vehicles with respect to activities that do not vary with volume (such as driving from 

                                            

178 See Docket No. ACR2020, Library Reference USPS-FY20-NP10, December 29, 2020, folder 
“Model,” Excel file “IC2020NP.IC.xlsx,” tab “CS20.” The specific percentages were calculated by 
Commission staff using the data from this worksheet. 

179 See Docket No. ACR2020, Library Reference USPS-FY20-NP10, folder “Model,” Excel file 
“IC2020NP.IC.xlsx,” tab “CS20.” 

180 See Docket No. ACR2020, Library Reference USPS-FY20-1, December 29, 2020, folder 
“USPS-FY20-1_REV. 2-22-21.zip,” subfolder “FY20 Public CRA Files.Rev.2.22.21,” Excel file 
“Public_FY20CRAReport.Rev.2.22.21.xlsx,” tabs “Volume1” and “Volume2.”  The specific percentages 
were calculated by Commission staff using the data from this file. 
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mailbox to mailbox), or simply due to all forms of normal depreciation.  There is no 

portion of vehicle depreciation-related institutional costs that is uniquely or 

disproportionately associated with Competitive products. 

The Commission also notes that UPS has previously understated the portion of 

vehicle depreciation costs being attributed to Competitive products, individually or as a 

group.  On appeal, UPS asserted that for FY 2018 “only 34.3 [percent] of vehicle 

depreciation costs...[were] attributed to any products—and only 13.96 [percent] to 

domestic competitive products.”181  The Cost Segments and Components Report relied 

upon by UPS illustrates “the volume variable and product specific costs by cost 

segment and component for domestic Market Dominant products and for domestic 

Competitive and International products in aggregate.”182  However, product- and group-

level inframarginal costs are also attributed to Competitive products, individually and 

collectively.  See Section IV.B.3., supra.  In the Cost Segments and Components 

Report that UPS used for its calculations, inframarginal costs are included in “other” 

costs.183  These costs are shown separately in the summary description report that the 

Postal Service files annually.184  The actual percentage of vehicle depreciation costs 

attributable to domestic Competitive products in FY 2018 was 4.2 percentage points 

higher than alleged by UPS.185 

                                            

181 UPS Reply Brief at 13 (emphasis omitted) (citing Rule 39 C.F.R. Section 3050.60(f) Report for 
FY 2018 (Summary Descriptions), July 1, 2019, “SummaryDescriptionsFY2018.zip,” folder 
“CRA.Summary.Description.FY18,” file “CS20-18,” at 20-2 (FY18 Summary Descriptions); Docket No. 
ACR2018, Library Reference USPS-FY18-2, December 28, 2018, Excel file “FY18Public Cost Segs and 
Comps.xlsx.” (Cost Segments and Components Report). 

182 See Docket No. ACR2018, Library Reference USPS-FY18-2, PDF file “USPS-FY18-2 
Preface.pdf.” 

183 Docket No. ACR2018, Library Reference USPS-FY18-2, Excel file “FY18Public Cost Segs and 
Comps.xlsx,” tab “CS20,” cell 59. 

184 FY18 Summary Descriptions, file “CS20-18” at 20-1, column “Inframarginal.” 

185 See Docket No. ACR2018, Library Reference USPS-FY18-NP10, December 28, 2018, folder 
“Model,” Excel file “IC2018NP.IC.xlsx,” tab “CS20.”  The specific percentage was calculated by 
Commission staff using data from this file. 
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C. City Carrier Assistant Costs 

 Comments 

Related to the arguments addressed above regarding the relationship between 

Competitive product volume changes and the Postal Service’s costs, UPS asserts that 

“[f]rom 2013 to 2016 the Postal Service on net hired over 20,000 new employees[,] [h]alf 

of [which] consisted of new hires in the category of ‘City Carrier Assistant,’...suggesting 

that[] despite the continuing decline in overall mail volumes, growth in package volume 

is placing new demands on the Postal Service’s delivery network.”  UPS Initial 

Comments at 31-32 (footnote omitted). 

 Commission Analysis 

City Carrier Assistants are full-time alternates for regular letter carriers that 

primarily deliver and pick up mail.  There are numerous reasons the Postal Service 

hires new city carriers or city carrier assistants that are unrelated to Competitive product 

volumes.  For example, an increase in delivery points can result in additional routes, 

increasing the need for additional carriers even when Market Dominant and Competitive 

volumes remain unchanged.186  A simple analysis of volume trends cannot establish a 

meaningful relationship between costs and any particular product or group of products.  

Instead, a sophisticated methodology is applied to identify the cost of city carrier labor 

(including City Carrier Assistants) that is caused by the provision of each product and 

group of products. 

Under the current costing methodology, costs associated with city carriers are 

divided into two cost segments: Cost Segment 6 for in-office activities; and Cost 

Segment 7 for delivery activities.  FY20 Summary Descriptions file “CS06-20.docx” at 6-

                                            

186 Since 2007, the number of delivery points has increased by 10 percent. See Docket No. 
RM2017-3, Order Adopting Final Rules for the System of Regulating Rates and Classes for Market 
Dominant Products, November 30, 2020, at 87 (Order No. 5763). 
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1; id. file “CS07-20.docx” at 7-1.  In-office activities primarily involve preparing mail for 

delivery before leaving the office for street work.  FY20 Summary Descriptions file 

“CS06-20.docx” at 6-1.  In-office activities also include maintaining operational records 

and performing administrative duties.  Id.  Of the Cost Segment 6 costs that were 

attributed in FY 2020, 26 percent were attributed to Competitive products collectively.187  

This is notable given that Competitive products made up only 5.52 percent of total mail 

volume.188 

Cost Segment 7 covers all the “salaries, benefits, and related costs of street 

activities for letter routes...,” as well as “city carriers performing activities for special 

purpose routes including both in-office and street activities combined.”  FY20 Summary 

Descriptions at 7-1.  City carrier street activity costs within Cost Segment 7 are 

developed in two separate groups—letter routes, and SPRs.  Id.  Letter routes 

encompass over 90 percent of accrued street costs, with SPRs used to deliver parcels 

and collect mail from dense urban areas.  Id.  Letter route delivery activity includes 

“traveling between customer stops within delivery sections; preparing mail to be 

delivered on the route; accessing and loading customer receptacles; deviations for large 

parcels and accountables; and collecting outgoing mail from customers and designated 

collection points (e.g. collection boxes).”  Id. at 7-4.  SPR delivery activity includes “the 

in-office portion of sequencing and loading parcels, parcel and bulk deliveries, Sunday 

delivery, extra peak season delivery, and collecting mail at designated collection points.”  

Id. 

                                            

187 See Docket No. ACR2020, Library Reference USPS-FY20-NP10, folder “Model,” Excel file 
“IC2020NP.IC.xlsx,” tab “CS06.”  The specific percentages were calculated by Commission staff using the 
data from this worksheet. 

188 See Docket No. ACR2020, Library Reference PRC-LR-ACR2020-1, folder “PRC-LR-
ACR2020-1.zip,” Excel file “FY20 Summary_LR-1.xlsx.”  The specific percentages were calculated by 
Commission staff using the data from this file. 
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For both letter routes and SPRs, the Postal Service estimates a series of 

econometric equations to compute variabilities and develop distribution keys for each 

cost pool.189  For SPRs, the Postal Service estimates separate variability equations for 

peak and non-peak periods.  FY20 Summary Descriptions file “CS07-20.docx” at 7-4.  

In FY 2020 approximately 46 percent of costs for city carriers were attributed, with 26 

percent of those costs attributed to Competitive products collectively.190  Again, this is 

notable given that Competitive products made up only 5.52 percent of total mail 

volume.191 

City carrier costs associated with the time spent traveling between route 

sections, or to and from collection boxes, are considered institutional because those 

activities are incurred by the Postal Service irrespective of mail volume and/or mail mix.  

FY20 Summary Descriptions file “CS07-20.docx” at 7-3.  Such costs are a function of 

the delivery network; they are not uniquely or disproportionately associated with 

Competitive products. 

                                            

189 Id. at 7-2-7-5.  In Docket No. RM2019-6, the Commission approved a request by the Postal 
Service to update cost attribution procedures for SPRs based on a new cost study of SPRs that uses 
operational carrier data to reflect the current structure of SPR activities.  See Docket No. RM2019-6, 
Order on Analytical Principles Used in Periodic Reporting (Proposal One), January 14, 2020, at 1-2, 41 
(Order No. 5405). 

190 See Docket No. ACR2020, Library Reference USPS-FY20-NP10, folder “Model,” Excel file 
“IC2020NP.IC.xlsx,” tab “CS07.”  The specific percentages were calculated by Commission staff using the 
data from this worksheet. 

191 See Docket No. ACR2020, Library Reference PRC-LR-ACR2020-1, folder “PRC-LR-
ACR2020-1,” Excel file “FY20 Summary_LR-1.xlsx.”  The specific percentages were calculated by 
Commission staff using the data from this file. 
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D. Headquarters Expenses, NSA Transaction Costs, Inspection Service Field 
Support, Data Processing Supplies and Services, and Building Projects 
Expenses 

 Comments 

UPS argues that many of the costs associated with the Postal Service’s 

headquarters and management are necessarily associated with Competitive products, 

despite being treated as mostly institutional under the current costing methodology.192  

UPS contends that these costs would be lower if the Postal Service did not offer 

Competitive products.193  Additionally, UPS raises similar arguments for specific cost 

categories such as “Inspection Service Field Support,” “Data Processing Supplies and 

Services,” and “Building Projects Expenses.”194 

With respect to headquarters expenses specifically, UPS argues that the Postal 

Service’s management has been particularly focused in recent years on growing the 

Postal Service’s Competitive product business, which implies that a certain percentage 

of management’s time must be devoted to Competitive products.  UPS Initial Comments 

at 28.  UPS also points to a specific headquarters expense, the “transaction costs in 

setting up package deals with e-commerce companies,” as an example of a cost 

uniquely or disproportionately associated with multiple Competitive products, but not 

any one single Competitive product, and hence not attributed to Competitive products 

under 39 U.S.C. § 3633(a)(2).195  UPS argues that these costs “must be considered 

under section 3633(a)(3)...and section 3633(b)....”  UPS Brief at 28. 

                                            

192 See UPS Initial Comments at 28; UPS Initial Reply Comments at 15; UPS Comments on 
NPRM at 12-14; UPS Comments on Revised NPRM at 14-15; UPS Brief at 32. 

193 See UPS Initial Reply Comments at 15; UPS Comments on NPRM at 12-14; UPS Comments 
on Revised NPRM at 14-15; UPS Brief at 32. 

194 See n.193, supra. 

195 UPS Brief at 28; UPS Reply Brief at 2-3, 11. 
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 Commission Analysis 

The specific headquarters costs cited by UPS are in Cost Segment 18, 

Component 191 (“Headquarters Product Specific”).196  Cost Component 191 contains 

“administration personnel costs reflect[ing] the costs of managing ongoing postal 

operations[,]...includ[ing] the personnel costs of Headquarters facilities, the Postal 

Regulatory Commission, Office of Inspector General, Law Offices, Stamp Distribution 

Network, Accounting Service Centers, Rates and Classification Service Centers, 

Human Resource Service Centers, Communications offices, and the Information 

Service Centers.”  FY20 Summary Descriptions file “CS18-20.docx” at 18-5.  As can be 

seen from the description, these expenses cover a variety of employment categories 

and are not specific to just postal management.  Headquarters costs (Cost Component 

191) consist of personnel costs of administration and management of operations.  As 

such, they do not fluctuate with changes in mail volume.  Id.  Further, the work covered 

by this cost component is generally not specific to any particular mail product or group 

of products. 

However, the Postal Service assigns a portion of its headquarters costs to 

domestic Competitive products in accordance with procedures approved by the 

Commission in Docket No. RM2008-2 for identifying and applying group-specific costs 

within Cost Segment 18.197  Under these procedures, the Postal Service analyzes the 

various headquarters offices within Cost Segment 18 to determine if that office’s activity 

only, or primarily, supports either Market Dominant products or Competitive products.  

Order No. 115 at 11.  The Postal Service is authorized to categorize an activity as 

group-specific if it unambiguously supports one product group (i.e., either Market 

                                            

196 UPS Initial Reply Comments at 15 (citing Declaration of Dennis W. Carlton, March 3, 2017, at 
21-22). 

197 See Docket No. RM2008-2, Order Accepting Certain Analytical Principles for Use in the Postal 
Service’s Periodic Reports, October 10, 2008, at 4-13 (Order No. 115). 
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Dominant products or Competitive products).  Id.  In FY 2020, the Postal Service 

attributed $32.403 million in product- and group-specific costs from Cost Component 

191.  FY20 Summary Descriptions file “CS18-20.docx” at 18-2.  The group-specific 

portion was attributed to domestic Competitive products collectively, while the 

remainder—the product specific-portion—was attributed to Address Management 

Services and international products.  Id. at 18-2. 

What UPS describes as “package deals with e-commerce companies” are 

referred to by the Postal Service as negotiated service agreements, or “NSAs.”  While 

there is no specific cost component pertaining to NSA transaction costs, UPS appears 

to be referring to salaries paid to headquarters employees that negotiate NSAs.  As 

explained above, salaries paid to headquarters employees performing activities that 

unambiguously support Competitive products are attributed to Competitive products as 

group-specific costs in accordance with the procedures approved by the Commission in 

Docket No. RM2008-2.  In FY 2020 headquarters costs in Cost Component 191 ($0.9 

billion) accounted for 6.7 percent of all Cost Segment 18 costs ($13 billion).  Id. at 18-2. 

The specific “Inspection Service Field Support” costs raised by UPS are in Cost 

Segment 18, Component 195 (“Inspection Service Field Support Product Specific”).198  

Cost Component 195 contains “costs associated with Inspection Service personnel who 

are responsible for conducting internal audits and special investigations[,] [as well 

as] . . . undertak[ing] a variety of security-related activities, including financial and 

operational audits, background investigations of postal employees, analyses of security 

measures at postal facilities, and criminal investigation work relating to postal thefts, 

fraud, and counterfeiting.”  FY20 Summary Descriptions file “CS18-20.docx” at 18-7.  As 

indicated by the description, the work covered by this cost component spans a wide 

variety of postal operations that are not specific to any particular mail product or group 

                                            

198 UPS Initial Reply Comments at 15 (citing Declaration of Dennis W. Carlton, March 3, 2017, 
at 22). 
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of products.  These costs do not vary with product or volume and therefore are treated 

as institutional.  Id. at 18-8.  In FY 2020, the total component cost of $0.5 billion 

constituted only 4 percent of total Cost Segment 18 costs.  Id. at 18-2. 

The specific “Data Processing Supplies and Services” costs raised by UPS are in 

Cost Segment 16, Component 174 (“[Automated Data Processing (ADP)] Supplies and 

Services Product Specific”).199  Cost Component 174 contains “costs...for repair and 

maintenance of ADP equipment; ADP programming; software preparation; contracted 

ADP services and telecommunications equipment[,] [as well as]...product specific costs 

for the provision of the Address Management System and international products.”  FY20 

Summary Descriptions file “CS-16-20.docx” at 16-7.  As indicated by the description, the 

majority of the costs covered by this component are not specific to any particular mail 

product or group of products.  These costs do not vary with volume and a majority of 

them are therefore treated as institutional.  Id.  There is a portion, however, which is 

considered product-specific to the provision of the Address Management System 

(AMS)200 and international products, and is therefore attributed.  Id. at 16-7-16-8. 

The specific “Building Projects Expenses” UPS cites are in Cost Segment 15, 

Component 169 (“Building Projects Expense Product Specific”).201  Cost Component 

169 contains “costs for non-capitalized facility improvements – building repair and 

alterations[,] [as well as]...product specific costs for international products.”  FY20 

Summary Descriptions file “CS15-20.docx” at 15-6.  As indicated by the description, the 

costs covered by this component are not specific to any particular mail product or group 

                                            

199 UPS Initial Reply Comments at 15 (citing Declaration of Dennis W. Carlton, March 3, 2017, at 
22-23). 

200 The AMS is the Postal Service master database of deliverable addresses.  United States 
Postal Service, Glossary of Postal Terms, at 9 (Publication 32).  Address Management Services is a 
Market Dominant product.  See MCS § 1515. 

201 UPS Initial Reply Comments at 15 (citing Declaration of Dennis W. Carlton, March 3, 2017, at 
23). 
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of products.  These costs do not vary with volume and the majority of them are therefore 

treated as institutional, with a portion attributed to international mail as product specific.  

Id. 

None of these costs identified by UPS can be identified as uniquely or 

disproportionately associated with Competitive products.  To the extent that they are 

classified as institutional, it is because the activities or assets for which they are 

incurred are not specific to any mail product or group of products, and would be incurred 

even if the Postal Service did not deliver any Competitive products. 

E. “U.S. Postal Service Boxes” 

 Comments 

UPS cites “U.S. Postal Service boxes” as an example of a variable cost that is 

uniquely associated with Competitive products but is not attributed under the current 

costing methodology.202 

 Commission Analysis 

Although it is not entirely clear, UPS appears to be referring to cardboard boxes 

and other mailing supplies that the Postal Service gives away which are specific to 

Competitive products, such as Express Mail envelopes.  Such costs vary with volume 

because they change based on the number of boxes given out, and so whatever part of 

them is variable is considered attributable and is attributed to products using a 

distribution key.  Cost Component 187 in Cost Segment 16 (“Expedited Mail Supplies”) 

includes “costs [that] are associated with expedited packaging supplies, such as 

envelopes, boxes, mailing labels, [and] tags and stickers...,” which specifically includes 

                                            

202 UPS Brief at 27-28; UPS Reply Brief at 3, 11. 
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Priority Mail and Priority Mail Express.203  The costs within Cost Component 187 are 

100 percent volume-variable, and thus 100 percent of these costs are attributed to the 

products that cause them.  FY20 Summary Descriptions file “CS16-20.docx” at 16-9. 

F. Supply Personnel and City Carrier Street Time 

 Comments 

UPS criticizes the Commission’s calculation of volume variability for certain cost 

components, citing supply personnel and city carrier street time as examples.  UPS 

Reply Brief at 13-14.  UPS asserts that “when deciding what percentage of various cost 

categories to attribute to individual products, the percentage is determined by ‘judgment’ 

or econometric studies, with the judgment often setting the percentage at zero even for 

enormous categories of costs.”  Id. 

 Commission Analysis 

The Postal Service’s methodology for cost attribution includes estimating the 

attributable costs for cost components and distributing those costs to products, classes, 

and Competitive products collectively.  The Postal Service uses econometric studies, or 

in some cases, “judgment,” to estimate volume variabilities that it uses to identify 

volume-variable costs, which are part of attributable costs.  Estimating variabilities using 

econometric studies, or even judgment, is a well-known economic practice.  For some 

smaller components for which data are not sufficient to conduct a quantitative study, 

Postal Service analysts employ expert judgment to assess their variability.  Whatever 

the source, these variabilities indicate how costs would change in response to changes 

                                            

203 See FY20 Summary Descriptions file “CS16-20.docx” at 16-9; see also Docket No. ACR2018, 
Library Reference USPS-FY18-5, December 28, 2018, Excel file “RealTB18 QTR 4 YTD 
Redacted.Public.xlsm,” tab “seg 16,” cells F190-F197. 
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in volume.  To obtain volume-variable costs for a cost component, the accrued costs for 

that component are multiplied by the respective volume variability. 

Any costing methodology employs some assumptions and therefore includes 

some judgment.  For example, an econometric analysis might contain judgments 

concerning: what panel of facilities or times to use for sampling the data; how to collect 

data; what functional form to use in the model; and what variables to include.  UPS’s 

argument with respect to these costs substantially echoes the relief it requested in UPS 

Proposal Two, which was rejected by the Commission in Docket No. RM2016-2.  See 

Final Order No. 3506 at 62-65, 84-109.  There are some cost pools (mostly with 

relatively few dollars in them, certainly not enough to substantively change the cost 

coverage of Competitive products collectively) where the variability is based on 

reasoned judgment and not an empirical or explicit theoretical model.  UPS 

demonstrated that some of those cost pools with zero variabilities exhibited some 

correlation with volume.  Id.  Of course, correlation does not imply causation, and upon 

examination of the costs in these pools and the activities that drive them, most did not 

have an obvious logical basis for how they would respond to changes in volume in a 

meaningful way.  Id.  The Commission did, nevertheless, instruct the Postal Service to 

look at them again (many had not been modified in some time) to make sure there is a 

reasonable basis for the methodology.  Id.  UPS does not present a theory regarding 

what the alleged relationship of these costs is to Competitive products other than 

causation (which would be an issue for a rulemaking proceeding to consider a 

methodology for potentially attributing them). 

The specific “Supply Personnel” costs UPS cites are in Cost Segment 16, 

Component 173.  UPS Reply Brief at 14.  These employees select, pack, ship, and 

inventory supplies that do not vary with mail volume.  Hence, as is evident from this 

component’s description, it does not contain any volume-variable costs: 
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Supply personnel are stationed at the Supply Center in Topeka, Kansas.  
The supply center maintains and distributes supplies, forms, and equipment 
to smaller post offices. 

FY20 Summary Descriptions file “CS16-20.docx” at 16-4. 

With respect to city carrier street time, as previously discussed, volume 

variabilities for city carrier labor within Cost Segment 7 are estimated by the Postal 

Service using a series of econometric equations.  Id. file “CS07-20.docx” at 7-4-7-5.  For 

SPRs, the Postal Service estimates separate variability equations for peak- and non-

peak periods.  Id. at 7-4.  The Postal Service does make some assumptions in its 

attribution of Cost Segment 7 costs.  Id. at 7-2.  However, those assumptions are 

reasonable as they are founded in facts, observations, and logic.  For example, the 

Postal Service assumes that network travel is institutional based on the fact that 

network travel is a function of the delivery network and not related to changes in 

volume.  Id. at 7-3.  The Postal Service also assumes that costs for Cost Component 50 

(“Delivery Activities Support”) vary to the same degree as costs for letter route delivery 

activities, and that costs for Cost Component 53 (“Network Travel Support”) vary to the 

same degree as costs for letter route network travel.  Id. at 7-6-7-7.  These assumptions 

allow the Postal Service to attribute support activity costs, even though the relationship 

between support activities and specific products or group of products is not direct.  If 

UPS disputes a specific assumption, it can petition the Commission to consider an 

alternate assumption or an alternate costing methodology for these costs. 

G. Package Processing and Delivery Technology 

 Comments 

UPS asserts that many costs pertaining to package processing and delivery 

technology are uniquely or disproportionately associated with Competitive products.  

Specifically, it states that “[t]he Postal Service has spent billions of dollars in recent 

years on efforts to bolster its ability to deliver parcels...[including] rolling out new 
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package scanning systems in its delivery scanning systems, passive adaptive scanning 

systems,...mobile delivery devices[,]...[and related] information technology upgrades....”  

UPS Initial Comments at 32. 

 Commission Analysis 

Capital equipment purchased by the Postal Service is recorded as a balance 

sheet asset.  The cost of that asset is recorded over the course of the asset’s useful life 

as depreciation.  Depreciation costs are distributed to products within cost pools, with 

each cost pool having its own variability and distribution keys. 

For example, the depreciation costs of Passive Adaptive Scanning System 

(PASS) and Delivery Scanning System (DSS) units had a variability of 97.4 percent in 

FY 2020, and were distributed to products based on Revenue, Pieces, and Weight 

parcel volumes.204  Volume-variable depreciation costs for retail and processing 

equipment such as Point of Service (POS ONE) units and Intelligent Mail Device (IMD) 

and Mobile Delivery Device (MDD) scanners are considered to be as volume-variable 

as the labor costs of the personnel that operate the equipment.205  Those volume-

variable costs are distributed to products in the same proportion as labor costs.  Id.  

POS ONE units had a 38.5 percent variability in FY 2020.  Id. Appendix F at F-2.  IMD 

scanners had a 51.8 percent variability.  Id.  MDD scanners had a 45.2 percent 

variability.  Id.  Each of these equipment categories uses the same distribution as the 

labor costs of the equipment operator.  Id.  As a result, the portion of these costs that is 

associated with Competitive products is attributed to them. 

                                            

204 FY20 Summary Descriptions file “PREF-20.docx,” Appendix F at F-2.  PASS and DSS units 
allow post offices and other delivery units to capture arrival scans on parcels and identify associated 
delivery routes. 

205 FY20 Summary Descriptions file “CS20-20.docx” at 20-4.  POS ONE units are workstation 
units used in retail locations.  IMD and MDD scanners are, inter alia, used by mail carriers to scan parcels 
when they are delivered. 
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 ADMINISTRATIVE ACTIONS 

This Order addresses the issues identified in UPS II regarding the Commission’s 

second 5-year review of the appropriate share via Docket No. RM2017-1.  Because 

another 5 years has passed since enactment of the PAEA, this Order also initiates the 

Commission’s third 5-year review via Docket No. RM2022-2.  Because the issues and 

facts under review are related, the two dockets are consolidated to enable more efficient 

administration of proceedings before the Commission.  See 39 U.S.C. § 503; 39 C.F.R. 

§ 3010.104. 

Additional materials filed in these proceedings may be accessed via the 

Commission’s website at http://www.prc.gov.  Interested persons may submit comments 

by February 25, 2022 and reply comments by March 25, 2022.  Pursuant to 39 U.S.C. § 

505, Kenneth R. Moeller continues to be designated as an officer of the Commission 

(Public Representative) to represent the interests of the general public in this 

proceeding.  In particular, the Commission invites public comment on whether this 

Order adequately addresses the issues identified in UPS II and whether there are any 

additional costs that the Commission should consider in reviewing the appropriate 

share.  Commenters asserting that this Order fails to address the issues identified in 

UPS II are invited to put forth alternative statutory interpretations and to specifically 

identify additional costs for the Commission to consider under any alternative statutory 

interpretation. 

The Regulatory Flexibility Act requires federal agencies, in promulgating rules, to 

consider the impact of those rules on small entities.  See 5 U.S.C. § 601, et seq. (1980).  

If the proposed or final rules will not, if promulgated, have a significant economic impact 

on a substantial number of small entities, the head of the agency may certify that the 

initial and final regulatory flexibility analysis requirements of 5 U.S.C. §§ 603 and 604 do 

not apply.  See 5 U.S.C. § 605(b).  In the context of this rulemaking, the Commission’s 

primary responsibility is in the regulatory oversight of the United States Postal Service.  
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The rules that are the subject of this rulemaking have a regulatory impact on the Postal 

Service, but do not impose any regulatory obligation upon any other entity.  Based on 

these findings, the Chairman of the Commission certifies that the rules that are the 

subject of this rulemaking will not have a significant economic impact on a substantial 

number of small entities.  Therefore, pursuant to 5 U.S.C. § 605(b), this rulemaking is 

exempt from the initial and final regulatory flexibility analysis requirements of 5 U.S.C. 

§§ 603 and 604. 

 ORDERING PARAGRAPHS 

It is ordered: 

1. Pursuant to 39 U.S.C. 505, Kenneth R. Moeller shall continue to serve as an 

officer of the Commission (Public Representative) to represent the interests of 

the general public in this proceeding. 

2. Comments regarding the proposed rulemaking are due February 25, 2022. 

3. Reply comments regarding the proposed rulemaking are due March 25, 2022. 

4. The Secretary shall arrange for publication of the proposed rules and general 

statement as to the basis and purpose of the proposed rules in the Federal 

Register. 

By the Commission. 

 
 
 

Erica A. Barker 
Secretary 
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List of Subjects for 39 CFR Part 3035 

Administrative practice and procedure. 

 

For the reasons stated in the preamble, the Commission proposes to amend 

chapter III of title 39 of the Code of Federal Regulations as follows: 

 

PART 3035—REGULATION OF RATES FOR COMPETITIVE PRODUCTS 

1.  The authority citation for part 3035 continues to read as follows: 

Authority:  39 U.S.C. 503; 3633. 

2.  Amend § 3035.107 by revising paragraph (c) to read as follows: 

§ 3035.107  Standards for Compliance. 

* * * * * 

(c)(1)  Annually, on a fiscal year basis, the appropriate share of institutional costs 

to be recovered from competitive products collectively, at a minimum, will be calculated 

using the following formula: 

𝐴𝑆𝑡+1 = 𝐴𝑆𝑡 ∗ (1 + %∆𝐶𝐶𝑀𝑡−1 + 𝐶𝐺𝐷𝑡−1) 

Where, 

AS = Appropriate Share, expressed as a percentage and rounded to one decimal place 
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CCM = Competitive Contribution Margin 

CGD = Competitive Growth Differential 

t = Fiscal Year 

If t = 0 = FY 2007, AS = 5.5 percent 

(2)  The Commission shall, as part of each Annual Compliance Determination, calculate 

and report competitive products’ appropriate share for the upcoming fiscal year using 

the formula set forth in paragraph (c)(1) of this section. 


